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ANNUAL ADDRESS OF LEWIS TWYMAN, PRES- 
IDENT OF FLORIDA STATE BAR ASSOCIATION 
AT CORAL GABLES, APRIL 2, 1937 


At this precise minute in each Florida Bar Association fiseal year. the President of 
the Association, for ten years last past to my personal knowledge, has entertained some 
doubt as to what would constitute proper and acceptable compliance with Article VIII 
of the Constitution of our Association reading, “The President shall deliver an address 
at the opening of the annual meeting after his election.” This year affords no exception 
to the rule that your presidents have regarded the provision as mandatory. They have, 
however, by no means been in accord on the more difficult question immediately pre- 
sented as to what nature of subject seemed reasonably to have been intended by this 
constitutional provision. No assistance is offered with the mandate, but each President 
has been left to fumble and flounder alone on this dangerous shoal; and the problem will 
continue to be solved with varying degrees of membership disapproval. 


The possibly appropriate subjects seem readily classifiable as the theoretic or ab- 
stract on the one side and the practical or immediate on the other. And great are the 
intriguing possibilities and tempting potentialities of subjects which, because of con- 
centrated public thought and interest at a given time, seem almost to select themselves. 
However, I do not understand that we are here either to be delighted with verbal 
pyrotechnics or to delve into the purely theoretical, however fitting on other occasions. 


In considering the question of the subject to be selected for this year I have thought 
it not reasonable to wonder if our, Constitution did not, by implication at least, intend 
some subject connected in some way with our Bar Association work. Supporting me 
in this view I was happy to find a statement by the editor of the Journal of the American 
Judicature Society who, it is said, has probably read more addresses by Bar presidents 
than any other living’ person. He states that the address by Hon. L. R. Hamblen, the 
President of the Bar Association of the State of Washington, recently delivered, is 
“precisely what such an address should be”; that “it is perfect in form and contents” 
because it prepared the convention for its deliberations to follow. Apparently it 
accomplished this by wasting no time on the abstract or theoretical, but by coming 
at onee to the problems of the Association. 


If I needed more to confirm me in my view that such was the intention of the 
framers of our Bar Association Constitution, 1 would inquire if it may not have been 
more than chance which led them to give this address the introductory place on our 
deliberations, possibly with the thought that only two broken days for convention work 
make it desirable that work begin at the beginning. I shall, therefore, assume that it was 
so placed on the program. 


Approximately one year ago when I received at your hands the high honor by virtue 
of which I am privileged to stand here today, I determined that I would have you 
measure the success or failure of my tenure of office not by the number of changes or 
innovations which between sessions I might be able to put into effect or by the multi- 
plicity of new ideas which I might propose as I was about to go out of office, but 
rather by the extent to which I may have promoted the orderly progress of Bar Associa- 
tion work which time, thought and experience have established beyond reasonable doubt 
as needed and as jurisdictional. I have preferred indeed that you appraise our progress 
and ‘measure my contribution, in part at least, by the things that we have not done. 


| 
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And so I come before you with a brief inventory of the status of our Bar Association 
work today. 


UNIFICATION OF THE BAR: | first direct your attention to the very earnest 
and able effort being made by our Committee on Unification of the Bar to bring about 
higher standards. I assumed the duties of office with a long standing and considered 
cenviction that the legal profession in Florida is most lacking in acceptable standards 
for admission to the Bar and in efficient machinery for disciplining that small minority 
which constantly cast reflection upon the majority; and I leave office more than ever 
definitely confirmed in this view. Relatively unimportant by comparison is any other 
single objection of our Association. There is other work which I shall mention and 
which of course should go forward as desirable ends of Bar Association organization. 
But nothing in my opinion will constitute such lasting progress for our profession as 
the establishment of respectable standards for admission and machinery for giving 
them effect. 


Accordingly, I resolved to make this the high point and objective of my administra- 
tion. Having already determined, after utter failure at the feet of the Legislature, that 
our State Supreme Court had the inherent power and could and should and would give 
to the lawyers and to the public a full measure of lasting relief, I promptly acted upon 
the resolution adopted at the Havana convention. In fact, I endorsed then and now 
endorse each of its recitals which are to the effect that the Supreme Court has ample 
inherent authority to regulate admissions to the Bar, that this depends in no wise upon 

‘Legislative enactment; that it is for the best interests of the Bench and the Bar and the 

public would welcome its assertion. And I might add as my own belief, though it is 
not incorporated in the Havana resolution, that this right exists in) spite of any and al! 
prior and existing Legislative acts and also in spite of any putative assertions, if any, 
by our own Supreme Court heretofore to the contrary. 1 have never understood and 
am not now prepared to believe that a formal constitutional division of powers can be 
disturbed in any wise by the circumstance of which department might happen to act 
first, or to attempt to act. Pursuant to this authorizing resolution and with the approval 
of the Executive Council, 1 promptly appointed a strong Committee on Unification of 
the Bar and reenforeed its personnel and harmonized its views and strengthened its 
ultimate judgment and conclusions by providing that the chairmen of our committees 
on Legal Education and Admission to the Bar, on Ethies and Grievances, and on Un- 
authorized Practice of the Law should ex-officio be members of this committee. We 
have thus had in this one committee the combined efforts and judgment of four other- 
wise separate committees whose objectives have been convergent and whose labors have 
been enthusiastically harmonious. Time will not permit me to recite the effort and 
energy which this committee has devoted to its task. It is for the occasion sufficient 
to recite that agreeable to the Havana resolution, the petition of this committee was 
filed with the Supreme Court in the name of the Florida State Bar Association and 
others as petitioners on the 4th day of February, 1937, and that after full notice, a 
public hearing was had before the Court one week ago today. 


This, therefore constitutes full compliance with the convention instructions of one 
year ago. What may be the fate of the petition will depend in large part upon what 
you do and say this year. 


Now a word about the petition itself and the prayer thereof. It first moves the 
Court to declare the accepted canons of professional and judicial ethics in force in 
this state as the measure of the responsibility of judges and members of the Bar; and 
this we are told the Supreme Court has already done of its own motion. At any rate, 
the petition then moves the Court to assert its inherent power over the field, of admis- 
sions to the Bar, to raise the educational standards and requirements of applicants for 
admission and to create a Court appointed commission of five to replace the Legislative 
Board of Law Examiners; to abolish the diploma privilege effective several years hence 
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when those now in school cannot complain, and otherwise to make reasonable regulations 
designed to remove from Florida the disgrace of ranking next to the lowest among 
the states from the standpoint of the education required of those who would enter the 
Bar. You will bear in mind that Judge A. B. Andrews of Raleigh, North Carolina, 
a tireless worker and an authority on this subject, has classified the forty-eight states 
and the District of Columbia into fourteen classes or grades of states, according to 
their education requirements for admission to the Bar, and that whereas for many 
years past Florida has been in the cellar or in the fourteenth class, now by reason of 
the high school rule promulgated by our Supreme Court early in 1936 by whieh all 
applicants must have had a high school education or its equivalent, we were moved out 
of the cellar and are now resting securely in the thirteenth place, or next to the bottom. 
It is this condition which has continued so long that it is known over the whole country 
and in every state of the Union, and makes possible and frequent letters like one I 
received from an attorney in the little town of Wise, Virginia, which some of you may 
identify with a recent sensational murder trial. The letter is written in behalf of a 
brother and inquires about the machinery for admission to the Bar in this state. The 
letter first conveys the information that the brother does not have much education and 
that his own state will not admit him, and then continues with this: “He thinks that 
the State of Florida is one of the few states that will admit him.” 


If this does not insult you sufficiently then hear this. For several years a northern 
correspondence law school in Chicago has been sending out cireulars saying that it is 
becoming difficult to be admitted to the Bar in the various states, but that several 
states yet remain in which it is easy, if action is prompt. Florida is then specifically 
named the easiest of the easy-mark states. 


That is a sample of what those commercial interests outside of our state think of 
us and would do in spite of our most extreme efforts to raise our legal educational 
standards. But that is only part. Here is what those within our state now seek to do. 
Several concerns holding corporate charters, not for profit, obtained from our Cireuit 
Courts under statutory provision, have designedly included as a part of the corporate 
name the words “Law School.” Armed with this, one lawyer, who may or may not be 
a member ot the Florida Bar, either uses himself or is used as a kind of utility man. 
He is varyingly referred to as “Dean,” “Dean of the Law School,” “Dean of the Law 
Department of the University,” “the faculty,” or simply “Professor of Law.” He is 
in and of himself a one-man law school. He advertises that L. L. B. degrees are 
conferred and, monstrous above all, that such degrees carry the diploma privilege. He 
is indignant at the suggestion that he, or the corporation, or that both combined, do 
not constitute “the law department of a university, chartered by and conducted within 
the State of Florida,” and arrogantly tenders the non-profit charter as unimpeachable 
proof. So within our state the commercial enemies of higher standards for admission 
are both busy and ingenious. 


Can it be that there is a lawyer within this room who clings to the old delusion 
that in some way, somehow there is something unfair in requiring education? Are we 
still to be shackled by the worn out poor boy-Abe Lincoln argument? Legal illiteracy has 
been indicted, arraigned, tried, convicted, sentenced and is ready for execution; and as 
William Jennings Bryan once said, when a criminal has sunk that low only his immedi- 
ate relatives stay with him. Who, therefore, in the light of the facts can believe that 
there are many or that their number is considerable or that their voice should longer be 
heard. Certainly it cannot be other than true that the friends of education, both within 
and without the Bar, overwhelmingly predominate. Then on what are we waiting? 
Why must we wait longer? Let’s win this one battle. The war has already lasted 
too long. We need our time and efforts for other objectives. 


But more about the prayer of the petition, for 1 must move on. The petition then 
asks the court to take note of the need for better organization and control of the Bar. 
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It asks the court to require all lawyers to register within a certain period and to be 
divided into two natural and necessary classes, active and inactive, and that the active 
lawyers pay an annual charge of $3 each for the creation of a fund to meet the ex- 
penses of operation; that better discipline and control be brought about by creating 
cireuit court commissions in each cireuit who shall serve under a state-wide commission ; 
briefly, that some usable machinery be created subject always in its operation to control 
by the Cireuit and Supreme Courts by which the numerically small number of unpro- 
fessional practitioners can be brought to justice, and expelled if need be, so that their 
actions may not continue to embarrass, damage and discredit the entire profession. 
This is only fair and is a self-defense necessary to the good name and reputation of 
that large majority of the profession who do not knowingly offend, and who consequently 
would not be restricted by a single petition proposal. The need for some such disciplinary 
machinery seems too obvious to require argument. By our Association constitution we 
are unable to consider charges of unprofessional! conduct against any lawyer who is 
not a member of the Association, and we like to believe and can believe that most of 
the offenders are non-members. Further, by reason of distance and for other obvious 
reasons, it is impossible for one small committee on Ethics and Grievances to handle 
complaints all over the state. Still further, it is true in many communities that there 
is no active Grievance Committee and therefore no one is particularly concerned with 
discipling. 


Accompanying the petition are a series of proposed Supreme Court rules designed 
to effectuate the purposes which this committee has thoughtfully determined to be 
realizable. You will not believe that a large committee of level headed lawyers has 
acted without mature deliberation or without precedent in proposing these rules to the 
Supreme Court. You know that the subject of integration or unification of the Bar 
is the one subject today which is receiving the most consideration by Bar Associations 
throughout the United States, and full publicity regarding the action and experiences of 
each State Bar Association is being made available promptly to all other Associations. 
Since the first unified Bar in 1923 more than one state each year has adopted the 
plan, and at the present time it is being considered by seventeen additional states. When 
I was attending the meeting of the Georgia State Bar Association in Savannah last 
May they concentrated most of their effort and time upon the integration of the Bar. 
It is, therefore, relatively easy now compared with the task of the pioneering Bar 
Associations to select appropriate provisions in the light of experience, and this I 
believe your committee has done. It has followed what appears to be the best reasoned 
cases on the subject, and in appealing to the Supreme Court and not to the Legislature, 
it has, in my judgment, followed the logical course and the trend of the present-day 
efforts of states to bring about some form of unified control. Florida has never passed 
upon the subject of the inherent power of its Supreme Court over admissions to the 
Bar. Twenty-seven other state Supreme Courts, however, and the United States Supreme 
Court have recognized the power, and the states of New York and North Carolina seem 
to be the only states which have spoken to the contrary, and these through opinions 
rendered many years ago. Without further amplification I respectfully commend for 
your approval the work of this important committee. 


UNAUTHORIZED PRACTICE OF LAW: The fight continues on the unauthorized 
practice of law. Led by the American Bar Association Committee on this subject, 
other committees over the country, including those of the local Bar Associations of this 
state and our own Association committee, have worked laboriously, and with certain 
classes of unauthorized practice they have worked effectively. Through education and 
publicity and otherwise they have suppressed or decreased much of this practice and 
have brought abount a better understanding of the public benefit which flows from their 
work. With other forms of unauthorized practice, however, the committees have been 
particularly unsuccessful, I refer to the practice by realtors, real estate agents and 
brokers. These over the country are well organized, and erystalization of opposition 
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rather than suppression of the acts has generally been the result. It therefore seems 
reasonably clear that a head-on collision on this subject is unavoidably impending 
between the lawyers and realtors of the country. Even this, however, is progress for 
it will not only serve to bring about an earlier solution, but having first given the 
question prominence its ultimate solution will be more generally known and understood. 

As I view it, it is the duty of lawyers to make the public, including the offenders 
themselves, see and understand two facts. The first is that the Bar recognizes uncon- 
ditionally that every person has the inherent right to be his own lawyer and consequently 
to draw his own contracts regardless of their nature, length or complication. Indeed 
if this basie right should be challenged the lawyers would be the first to defend it. 
It is so fundamental that it is found in nearly all constitutions in the form of the 
provision that every person has the right to be his own lawyer in court. The fact 
that this also is true elsewhere and before it goes into court, is so fundamental and 
self evident that it was not thought necessary to mention it in constitutions. It is classi- 
fiable with those basic rights added to the constitution somewhat as a postscript in the 
form of the Bill of Rights. Therefore, do not permit anyone to make unchallenged 
the statement recently made by the National Association of Real Estate Boards that 
the lawyers are trying to make it legally necessary to employ a lawyer in every real 
estate transaction. That is not true and never has been true in any part. The parties 
themselves, meaning the seller and the purchaser, have the absolute right to handle their 
own real estate transactions, to approve or question the title, to prepare and execute 
to their own satisfaction all papers regardless of their length or nature, including the 
right if they know how or even think they know how, to bring their own suits to clear 
the title. In this latter right’ the constitution will protect them, and ‘in the former the 
lawyers will protect them. 


The second point is that it is against the interest of these two parties to a real estate 
transaction, and consequently directly against public policy, to permit anyone to advise 
them or to draw their papers for them who himself has a direct interest in the transae- 
tion. The correctness of this propostion seems too evident and axiomatic to require 
amplification or argument, and yet I believe that many honorable realtors fail to 
understand it, and therefore continue to blame the lawyers. All others are corollaries 
to these two basic principles. Do not overlook them. The first is that every man has 
a right to prepare his own contracts. The second is that it is against publie. policy to 
allow anyone to prepare papers for another when he has a direet interest in seeing that 
the papers are signed and that the transaction is consummated. The obvious reason 
is that he cannot view the facts impartially and render advice, even if he knows how. 


CRIMINAL CODE REVISION: Yesterday the Conference of local Bar Association 
Delegates considered and acted favorably upon the work of the Committee on the 
Revision of the Criminal Code. In its report to ne made to you the Conference has 
made its recommendation. I shall assume that a substantial and sufficient majority of 
the members of this Association believe that our criminal laws of today should be 
revised in some particulars. I do not believe and do not believe that you believe that 
we should diseard any of those many time honored and tested principles ,and rules of 
procedure which have their foundation in the accumulated wisdom of the ages. I refer 
rather and only to those rules which long experience and trial have mot sustained and 
to those which a changed and complex modern society has clearly outgrown. 


I say this with due regard to the conservative belief which I entertain toward 
reforms generally. This is that it is decidedly preferable to suffer existing ills (too 
frequently only imagined) for years in order that the need for the proposed form or 
relief may become unmistakably apparent, than to act hastily and suffer consequent 
damages for fifty years. I believe this is the fixed view of the lawyers on this Criminal 
Code Committee. I believe their recommendation is sound; I believe that the state 
needs the code, and I recommend the report of this committee for your action. However, 
I do not mean precipitate action; rather, such careful and well-timed action as will insure 
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the passage of the act when it is presented to the Legislature, even though this may 
well mean at the 1939 session. Remember that our goal is progress, not further defeat 
by the Legislature. In this connection each one of us would profit by recalling or re- 
reading that sound article packed full of common sense, good logic and advice entitled, 
“What We May Learn From Our Experience With the 1935 Legislature,” by my able 
immediate predecessor in office, Honorable Wm. H. Rogers. He told us how to proceed, 
or at least how not to proceed, if we would have the Florida Legislature enact our 
proposals, and I for one, agree with him. 


CANONS OF ETHICS: Now, there is a further subject to which I would briefly 
direct your consideration, and that is the Canons of Professional and Judicial Ethies. 
I would urge each member to read and reread every Canon of Ethies. You will aequire 
a lasting and readily practical measure for your own and your brother lawyer’s conduct. 
It is only by studied and conscientious observance of good practice that the general 
standards can be held high. Violations, though innocent and unintentional, are never- 
theless contagious. 


I regret to say, however, that in my judgment many violations today are neither 
innocent nor unintentional. It is my belief that the most widespread unethical practices 
today are found in the solicitation of law business in its manifold forms’ and ramifiea- 
tions. In appearance it is not vicious but mild and harmless. But it is so harmful that 
in my opinion it constitutes the besetting sin of the legal profession today; and para- 
doxically it is conspicuously the one violation which is unobserved by the public, or in 
- which the public even aids and abets. It is a sin and an outrage against the honorable 
practitioner. Nothing can justify it. The scrupulous lawyer in his legitimate desire 
for law business is bound hand and foot by the canons prohibiting solicitation of law 
business; while the unscrupulous lawyer plies his trade day and night. He interrupts 
the normal flow of law business to the most competent lawyer, and diverts it to himself, 
irrespective of competency. He asks, persuades, buys, begs, trades and threatens for 
law business, when by his oath he is honor-bound not to mention the subject. 


The result is obvious. He acquires the law business and fame and name; and, fatten- 
ing upon ill gotten clients, he entices still others, and he spreads himself like a green 
bay tree. 


The honorable lawyer on the other hand, true to his oath and unwilling to betray 
the public or to defraud his brother lawyer but standing nevertheless in dire need of 
law business and losing his clients one by one to the soliciting lawyer, accepts the legal 
erumbs which fall from the rich man’s table. 


Think not that the difference is in legal ability; court room battle refute it. No, 
one is conducting an ethical law practice; the other is not. Now, fellow members, 
something must be done about this or the profession is destined to lose its most ethical 
members. Indeed it is losing some of them. Their hands are tied and the odds are 
thus too great to be overcome in the short span of a life time. I have no remedy to 
offer. The evil is too basic. It is not only the problem of the Bar, but to an equal or 
greater extent, of the public at large. The public needs honorable lawyers more than 
ever before, yet unthinkingly or unwittingly but with equal bad result, the publie is 
lending its aid to the unworthy and unscrupulous solicitor of law business. 


AMERICAN CITIZENSHIP: And now before concluding, I want to bring to your 
attention with my specific recommendations a matter too serious to omit, and one in fact 
which in importance surpasses any to which this Bar Association has ever given consid- 
eration. 


Last year when I named the Committee on American Citizenship I wrote to the 
chairman, and to each member thereof, that I regarded its work as the most important 
of any a¢ that tia before the Association. I want to quote te vor the provision of our 
Bar Association Constitution which designates the function and duty of this committee: 


i 
i 
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“Tt shall be the duty of this committee to instill in the peeple of Florida. a 
proper appreciation of the privileges, as well as the duties of American citizens, 
and to take steps to disseminate among the citizens of this State a knowledge 
of the history and theory of the constitutional goverament of the United States 
and a respect for the Constitution.” 


Important or unimportant as may have been the work of that committee when 
appointed, a situation has sinee arisen which in my opinion makes its importance and 
responsibility transcendent. It is unnecessary for me to say that I refer to the now 
famous proposal by the Chief Executive of the United States to harness the three 
branches of government into one three-horse team. What I shall say may not be, and 
indeed will not be, what some of you would say to me if our places were momentarily 


exchanged. But indeed yours is not the duty which rests upon me at this particular 
time. 


Upon the wording of the Association constitution which I have just quoted to you, 
vpon the wording of the preamble thereto expressing the object of the Association, and 
upon whatever I may know or ever have heard regarding the fundamental purposes 
of Bar Associations, I conclude without doubt in my own mind, but with deference 
to all entertaining a contrary opinion, that consideration of the proposal to add six 
justices to the United States Supreme Court is fundamentally and inescapably within 
the jurisdiction of this convention. In facet, if I thought that our purpose was less 
serious [ would not care to waste further time in so impotent an organization. I realize 
the existence of those who will assert, as indeed some have already done, that your 
President has no right to refer to this subject and that your Executive Council has no 
right to speak regarding it, and that your committee on American Citizenship, though 
fifteen in number, should not speak because it is only a committee and not all of the 
members. These are they who probably will be heard to move that this convention should 
not speak, upon the ground that all the members are not) present. No, that is not my 
conception of freedom of speech or the performance of duty; and just at this time I am 
mightily concerned about both. 


Now, with respect to this proposal, it seems to me that the question which immedi- 
ately towers above all and makes all others inconsequential is this: Is the proposal of 
small consequence; or does it constitute a threat to the freedom and happiness of the 
people? 


If we could agree on the answer to this question we would have no real difference 
of opinion, for we would either all disregard the proposal or we would en mass rise 
up against it, and there would be no question, because the people united can rule; they 
are irresistable. The trouble, of course, is that the mass of the people in good faith 
are answering that vital question in exactly opposite ways. However, if that is the 
question, then it is of frightful importance to all the people, because so many of the 
people sincerely believe that our form of government is in the gravest danger. They 
believe that the United States Constitution represents in the most literal living form, 
life, liberty and property, and that these priceless blessings can be lost and will be 
lost. if in a moment of confusion or despair we forget our constitution and surrender to 
a mad momentary majority. Such today is my own solemn and considered judgment. 
I beg you, in the name of the greatest land of\ time, to forget all else and come to the 
rescue of our constitution. I beg this convention to express itself regardless of personal 
consequence, and in understandable language, and forthwith to direct a poll of its 
membership. 


It is unnecessary to point out to an audience of this intelligence that the United 
States does not have mere majority rule, however overwhelming the majority may be 
at any given moment. Its stability has depended and will, I submit, continue to depend 
upon the fact: that by and through our Consittution alone, and not otherwise, we have 
majority rule. Therein is our strength. It has brought us safe through crisis after crisis, 
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and it is my humble prayer that this principle may again preserve us. Our Constitution 
was designedly set up as our sole protection against a mad momentary majority. Thank 
God we do not have direct democracy in this land. It cannot endure and it never has 
endured. Through the Constitution we have the ordered will of the majority. This 
great principle is on trial today as never before, and loyal men, women and children all 
over this great land sense it. They know that our richest government blessings are 
not the mere result of chance; they remember the lessons of history; they know whose 
children we are; they know that our fathers fought and died for freedom of worship, 
for freedom of speech, and for the protection of private property; they know that 
these three superlative blessings were born with, and have endured with, and will die 
with the Constitution. They’ do not want momentary majority rule; they want Consti- 
tutional rule! 


In the fall of 1922, more than fourteen years ago, a poll showed that of all who 
at that time were running for Congress, fifty-four were said to subscribe to the view 
that Congress should have the power by constitutional amendment to overrule a decision 
of the Supreme Court holding an act of Congress unconstitutional. An American 
lawyer, now dead but then a statesman of preeminent standing, took serious notice 
of this trend of governmental thought, and on a fitting occasion addressed a great 
audience on the subject of Direct Democracy. He first depicts the alien theories and 
philosophies of government which have crept into this land and the resultant unrest 
tending to cause dissatisfaction, and impatience with the American constitutional form 
of government. Then he concludes with some words of wisdom more enduring than 
the Constitution itself. I take the liberty to quote him: 


“Thus direct democracy must triumph. Life, liberty and property—these 
beloved words of our plain and patient old fathers, signifying that inaccessible 
region of happiness to secure which all just governments are dedicated, are now 
to be swept by the gusts of popular wrath or smitten by the lightning of popular 
hate. These three and only reasons for living at all, the three great lights set 
by our fathers to guide our feet along the dangerous highways of goverment, 
shall be blown out by the breath of a panting crowd, who do not know that 
after that there shall be darkness forever. And how? By taking from the 
center of our capital the authority of a nice-cloistered, detached and devoted 
body of jurists, rich in learning, aloof from party or passion, to uphold the 
supreme law which this same people made. By substituting the occasional 
outburst of the majority for the calm and cultivated will of the people; by 
stripping the greatest court in all the annals of Law of the power to uphold 
the solemn and carefully ascertained will of the people; by reversing in an 
hour of agony, or anger or rage what was achieved in one hundred forty years 
of intelligent sacrifice and self-denial. 


“The Constitution of the United States is the final will of the people, ex- 
pressed in orderly form. It is not the enemy of the people but the direct 
product of the people. It is not some alien agency with which the people must 
always be at war, but it is secure shelter to which each—the highest and the 
lowest—must repair to repel an invasion’ of his right to life, to liberty and to 
the pursuit of happiness. Who shall decide when that Constitution has been 
violated? This is the question. Shall it be a group of temporary delegates, 
holding a commission issued by temporary publie opinion, whimsically changing 
from year to year and from election to election, or shall it be decided by a body 
of jurists selected for their learning, chosen for their uprightness, responsible in 
their tenure of office to no party and no crowd, learned in those precedents and 
rules which survive the tumult of all times? 


“Direct democracy has had altogether too many triumphs in a representative 
republic. If it shall succeed in this last proposal, then will we have descended 
] 
to the absolutism of the crowd.” 
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Those are the words of Martin W. Littleton, spoken fourteen years ago. He has ex- 
pressed my conception of the crisis today. 


However, before I leave to you this and the various other Association problems, 
and invoke your considered judgment upon each, I would leave with you one further 
and ominous thought, this time by Berton Braley, entitled: 


“IT CAN HAPPEN HERE” 


“NOT with the blaring of trumpets 
Not with the beating of drums, 
Not with a stride of arrogant pride 
The menace of tyranny comes! 


NOT openly joining battle 
To make our liberties end; 

But subtle and smooth, with a voice to soothe, 
And the smile of the people’s friend. 


WITH a promise of larger living 
(And the deadening drug of dole) 

Tyranny comes as its opiate numbs 
Democracy’s very soul! 


LITTLE by lurking little, 
Secretly, hour by hour, 

With devious skill it works its will 
And steadily builds its power! 


IT GROWS while vigilance slumbers 
But still, if we face our fate, 

And fight to hold what we gained of old, 
PERHAPS it is not too late!” 


THE PROPOSALS AS TO THE SUPREME COURT 


An Address Before Florida State Bar Association, by Frepverick H. STincHFiELD, 
President of American Bar Association 


Only one matter can be of the utmost importance to any lawyer at this time: or, 
in fact, to any citizen of the United States. It concerns the Supreme Court of the 
United States. It would be quite impossible for me today to speak to you on any 
other subject. More than that, I should wonder whether, when lawyers gather for 
the good of the profession and of society, we have the right to neglect thinking 
and talking about a subject which is more highly important than any other matter 
which has ever come before us. However, we can be reasonable in our discussion. We 
can consider parts of the situation, and avoid lesser details, particularly when a dis- 
cussion of these details might arouse useless resentment, but if liberty is involved we 
must be serious. We can’t be otherwise. Nor is there any necessity, in a convention of 
lawyers, to discuss the details of the proposals. You know them. Necessity for 
expression of the fundamentals is apparent when one speaks to laymen. An avoid- 
ance of details is strongly suggested when lawyers convene. You are as familiar 
with all the issues as I can possibly be. There has been much heat engendered. 
Considerations which unduly offend the feelings, I would avoid. Things which are 
matters of logic can be discussed. With the coolness of logic, there ought to be ahsent 
the heat of personalities. 
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I am quite aware of the vote of those Florida lawyers who belong to the American 
Bar Association, on the matter before us. I am: cognizant of the fact that, as a state, 
the American Bar Association members of Florida were less opposed to what the 
President wishes than were the lawyers of any other state. You opposed them at a 
ratio just a bit less than three to one. As you will remember, the vote throughout 
the country was about 6% to one against the proposals. It is also of interest that, of 
the 65 members of the American Bar Association in Florida under 36, the vote was 
but eight to five against the proposals. With those over 36, the majority was something 
like 3% to one. Something strange in that difference. We who, in this instance, are of 
the majority must take a page out of our own book and have due regard, for minorities. 
It is the protection of minorities in which we are interested in sustaining the Consti- 
tution. We must not, ourselves, forget that, when we constitute the majority. I eall 
to your attention a very clear conclusion, on a simple analysis of what the President 
has said. It is this. 


The legislation now sought by the President insists that we hereafter live under 
a legislative form of government; a legislative form of government as distinguished from 
our constitutional type with three branches, each coordinate and each independent, 
each acting as a check on the other. It is clear enough that a legislative system, par- 
ticularly with a strong Executive, will make for speed in the adoption and enforcement 
of laws. It will increase what is called efficiency if we mean by that the quick 
accomplishment of new proposals. If one could be satisfied that none of the evil 
effects common in history would follow, we might wish to try the experiment. It’s what 
may happen in the course of time that gives us pause. It’s the ills that we know not 
of that trouble us. The change may effect me very little, life being as short as it is; nor 
will it concern even the youngest of you, personally, so very much. If we were, 
therefore, utterly selfish, we could say that we need not trouble ourselves with the 
future; but no lawyer can, and no layman ought to feel that way. And certainly, 
not to wonder about coming generations lacks patriotism. 


This particular consideration to which I eall your attention is found in the speeches 
of the President, made on the 4th and on the 9th of March. If we analyze the state- 
ments and they mean what they clearly seem to mean, we shall at least be aware of 
the fundamental issue involved. That awareness will be a gain, for hitherto, if one 
may judge from all the testimony that has been, given and the speeches that have been 
made, there has been uncertainty as to what is the basie significance of the proposal. 
All I shall wish to do today is to discuss what seems to me the underlying will of the 
President, not the infinite detail of argument offered by him and by others. I shall 
not necessarily refer to the President’s remarks in exact order of this delivery; for 
it seems to me that the gist of what the President has in mind is to be found most 
clearly in his more temperate speech of March 9th rather than in the fiery one of 
the Thursday preceding. 


I refer first then to a paragraph of the President’s argument which, I am quite 
sure, he intended to be the basic explanation of why he wishes the Supreme Court in- 
creased by six members. On at least two occasions he had referred to a remark of 
Chief Justice Hughes: 


“We are under a Constitution, but the Constitution is what the judges say 
And again in commenting on a possible amendment to the Constitution, the President 
said: 


“An amendment, like the rest of the Constitution, is what the justices say 


Thereupon the Chief Executive remarked, referring to the charge that he proposes 
to pack the Court: 
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“But if by that phrase the charge is made that I will appoint . . . justices 

. Who understand those modern conditions—that I will appoint justices who 
will not undertake to over-ride the judgment of the Congress on legislative 
policy ... if the appointment of such justices can be called ‘packing the court,’ 
I say that I, and with me the vast majority of the American people, favor doing 
just that thing—now.” 


I repeat, for emphasis, his words, “justices who will not undertake to over-ride the 
judgment of the Congress on legislative policy,’ and the words “the vast majority of 
the American people,” meaning by the latter, presumably 9-15th of those who voted in 
November 1936. I am not aware whether the President’s remarks were intended for 
common consumption or for analysis, or both; but amongst thinking men—lawyers 
must be included in that description—analysis is desirable and permissible. We shall 
wish to ascertain what the President has in mind. Can there be any doubt, thought 
being given to the quoted statements, that the President is saying that we must have 
a legislative form of government such as commonly existed in Europe prior to the 
onrush of Fascism and autocracy? The President is not satisfied with the slow processes 
incident to procedure under the checks of the Constitution. He believes this to be the 
best policy: that when a majority of the people, under whatever stress, either of war 
or depression, or even in normal times, want particular laws, they are entitled; to those 
laws—to experiment with what may happen. If the results are ill, they are not yet 
satisfactory; for what a majority wishes, they should have. The President would not 
consider anything except the will of the majority at the moment, no matter what the 
stress or how difficult it may be for a majority of the people at a particular moment 
to exercise wise judgment. In short, he proposes a purely legislative form of govern- 
ment, and not a constitutional type of control. It is perhaps the more attractive to 
him, under present cireumstances, because in the popular mind the President is the 
head of the government and he is still able to obtain from the Congress any laws which 
he desires. He would be able, therefore, to concentrate power in Washington, if there 
were no restraints arising out of the Constitution. The President, very firmly, believes 
that he will lead the people of America into a better land and a happier life; and that 
he can lead to that land of milk and honey only if he and Congress are unhampered. 


In further consideration of this state of mind, I refer to other statements of the 
President in his March 4th speech. He speaks of the Preamble to the Constitution, 
with which we are all familiar. He says: 


“In its Preamble the Constitution states that it was intended to form a more 
perfect union and promote the general welfare; and the powers given to the 
Congress to carry out those purposes can be best deseribed by saying that they 
were all the powers needed to meet each and every: problem which then had a 
national character and which could not be met by merely local action.” 


The President then adverted to the clause with reference to the laying of taxes. He 
said: 


“But the framers went further. Having in mind that in succeeding genera- 
tions many other problems then undreamed of would become national problems, 
they gave to Congress the ample broad powers ‘to levy taxes and provide for 
the common defense and general welfare of the United States’.” 


Now, lawyers know, of course, that the Preamble and the taxing clauses, with references 
to “general welfare,” have always been interpreted as not being grants of general 
power but as limited by other provisions of the Constitution granting specific powers. 
Do not those two statements of the President indicate, of necessity, that what the 
President believes in is a legislative form of government, uncontrolled by what we have 
heretofore regarded as the checks of the Constitution; that, therefore, hereafter majorities 
of Congress shall be regarded as having, with the Executive, the final say as to what laws 
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the people shall have? The judiciary is to be, not an independent third branch of the 
government, but an attachment to the other two. It may well be that, with a very 
popular President, the legislative branch will have less influence than he and that the 
greater share of the power will be centered in the executive department. But with a less 
influential Executive, the powers will center in Congress. That, of course the President 
foresees, and prefers such a result to the constant check of the Supreme Court and of the 
Constitution. The necessary consequence, of course, will be an all-powerful central 
government with the rights of the states entirely subordinated to Congress and the 
Executive, or to one of them, depending on the era. We shall have no more state 
laboratories where new ideas can be tried to ascertain their dependability when put into 
practice. We shall have government from Washington covering a territory of 130 
million people. We must inevitably become a government by bureaucracy, for so many 
people and so many square miles of territory can be administered in no other way. 


What further confirmation can we find of the President’s regard for a purely 
legislative form of government? On March 4th he declared: 


“Economic freedom for the wage earner, the farmer, the small business man, 
will not wait... for four years. It will not wait at all.” 


The meaning of that declaration must be clear enough. It is a statement of what a 
legislative form of government can and will do. The President assumes the absolute 
necessity for what he calls “economic freedom” for the wage earner, the farmer, and 
the small business man. The reason he believes that these classes, under our present 
constitutional form of government, must wait is because some of the legislation passed, 
as the President believes, to accomplisk his changes, has been held by the Supreme 
Court to run counter to the Constitution. If the Legislature were all-powerful and there 
were no restraints under the Constitution, it is very clear that any legislation the 
President wants to bring about this economic freedom could be passed at once, become 


law, and be the final declaration of the rights, duties, and liabilities of all of our 
citizens. 


The President then proceeded, still confirming the theory, with his reference to 
the three-horse team. He declared: 


“For as yet there is no definite assurance that the three-horse team of the 
American system of government will pull together.” 


Now, the President is a lawyer, an educated man, and familiar with history. The 
analogy of the three-horse team is sound under a legislative form of government; it 
is utterly contrary to the theory of a constitutional form of government. We are 
all lawyers, and I need no more than to offer you a gentle reminder. What those who 
wrote the Constitution said to themselves was: 


“To have a country and a civilization, to protect ourselves within and from 
foes without, we must give to the Federal Government certain powers; but even 
if the government we are creating is a republic, we are well aware, from the 
teachings of history, that majorities are sometimes as autocratic, unfair, and 
unreasonable as are kings. Therefore, we must protect temporary minorities 
and the people themselves, against themselves, against majorities. We, there- 
fore, divide these powers, which we ourselves now hold before we become a 
government, to be exercised by three distinct branches of the government, none 
of which may control the other. We write these laws in this Constitution, 
setting up three guardians of our liberties, each to watch the other two and to 
protect ourselves against the other two. We are not hitching up a three-horse 
team to work together and in unison; we are giving to eachj horse a different 
task, and if one outfit does a bad job, the others reviewing the task, will repair 
the wrong actions and the negligent work of the one.” 
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The phrase we have commonly used is “a government of checks and balances.” There 
is much emphasis on the word “checks.’ Each of the three branches of the government 
check and balance the other two. It’s clear enough that it may be possible that, when 
the going is heavy, three horses could do any one of the particular jobs better if they 
worked in unison; but what the forefathers saw was that if the three branches worked 
absolutely together, it was very likely that one would control the action of the others; 
and if what was done was undesirable, in the long run, there would be no means of 
protecting the people against the evil accomplished. 


The analogy which the President saw was not a mere passing notion with him; for 
five days later he drew the picture again, saying directly that the horses were the three 
branches of government—the Congress, the Executive, and the Courts. He then added: 

“Two of the horses are pulling in unison today; the third is not.” 


Now, I emphasize again that the President knows American history and the theory of 
our government. He knows perfectly well that, far from unity of action being intended, 
the Constitution provided for the exactly opposite result. 


The Chief Executive very shortly afterwards, without naming the Supreme Court 
and referring to some of the legislation passed, and particularly the AAA, declared: 
“You know who assumed the power to veto, and did veto, that program.” 


We see there again the exact analogy to a legislative form of government. Under that, 
there is sometimes given the power of veto to the Executive. The word “veto” applies 
to legislative matters. It has never with us had any other application. Under some 
legislative forms of government there is not even the veto power in an executive depart- 
ment. What the Legislature says is conclusive. But the President doesn’t suggest that 
the Legislature work alone; he doesn’t suggest the surrender of the veto power by the 
executive department. He uses the word veto as applied to the decisions of the Supreme 
Court. Now, every one of us lawyers is aware that Supreme Court action is in no 
sense a veto. What the Court does do is to examine the legislation in the light of 
the Constitution, to ascertain whether or not any of the liberties retained by the people 
or by the individual states are invaded by the legislation. If they find that to be true, 
the Supreme Court declares the legislation to be invalid because of the invasion of 
retained rights. With the legislation, as such, or with its present significance, the 
Court has no dealing. The Court merely says that this legislation isn’t permitted under 
the Constitution and is, therefore, invalid. 


The need for haste was emphasized by the President again and again, particularly 
in that first speech of March 4th. Speed is possible only under a legislative form of 
government. Court proceedings are less hasty. Determination of legal and constitutional 
questions requires time and deliberation. The greatest speed is not possible to a 
constitutional form of government. It was so intended. The President said: 


“But I defy anyone to read the majority opinion invalidating the AAA and 
tell us what we can do for agriculture in this session lof the Congress... ” 
He further added: 


“But I defy anyone to read the opinions concerning the AAA, the Railway Re- 
tirement Act, the National Recovery Act, the Guffey Coal Act, and the New 
York Minimum Wage Law, and tell us exactly what, if anything, we can do 
for the industrial worker in this session of the Congress .. . ” 

Shortly afterwards, he said: 


“In this fight, as the lawyers say, time is of the essence.” 


He concluded his speech with eight sentences ending with the word—emphatieally 
spoken—“now.” There you have the essence of a legislative form of government. 
Things, in the mind of the President, must be done “now.” They cannot wait. “All of 
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us know that, under a constitutional form of government where the Court determines 
whether the liberties of the states are invaded, there can be no assurance that legislation 
adopted can be effective now. It has always been so understood. We have always 
believed that it is necessary for an impulsive people, a people with the minds of 
executives, to protect themselves against hasty and ill-considered action with all the 
ills which may necessarily follow from summary action. For that reason the constitu- 
tional checks and balances were provided. 


In his speech on March 4th, the President further said: : 


“The courts, however, have cast doubts on the ability of the elected Congress 
to protect us against catastrophe by meeting squarely our modern social and 
economic conditions.” 


Could we have a declaration of a non-constitutional form of government any clearer 
than is contained in those words? The President believes that Congress must have the 
power, through the legislation which it considers desirable at the time, to meet squarely 
economic and social conditions, as he sees them. The founders of the government 
believed, and we ourselves for 150 years believed, that Congress may adopt ill-advised 
legislation; that what may seem desirable at the moment, in our stress, may, in the long 
run, aggravate our ills, deprive us of our liberties, and be injurious to us. For that 
reason, checks provided for through the courts were insisted upon by those who wrote 
the Constitution. Had the President been a member of the Constitutional Convention, he 
might have had his way. There were others wh then believed as he does today. But 
the fact remains that those who wrote the Constitution believed the danger in haste 
to be greater than the value in quick legislation, uncontrolled by cheeks and balances. 


The conclusion of the President’s last speech confirms his earlier statements. He 
declared : 


“T am in favor of action through legislation: first, because I believe that 
it can be passed at this session of the Congress... ” 


It’s all summed up there; the other things that he said were confirmatory. The con- 
firmations, moreover, are so repeated, so emphasized, that one can hardly have the 
slightest doubt that what the President envisages is a legislative form of government, 
with an executive veto, but without any power whatever in the courts to restrain legis- 
lation by reason of its being violative of the provisions of the Constitution of the United 
States. 


The President, in his message of March 9th, repeated what he has said before, 
that “we had only just begun to fight.” Fight against who? Against a coordinate 
branch of the government, the judiciary? The issue involved is a change in the judici- 
ary, a change of policy, a lessening of the power of the judiciary to control. legislation. 
This fight, then, that has only just begun is a fight against a branch of the government 
which heretofore has had equal powers, within its sphere, with the executive and the 
legislative branches of the government. But if we are to have this! fight, if it is to be 
a fight to change the division of power, with what weapons shall the battle be fought? 
Shall the President use the weapons provided in the Constitution or extraordinary ones 
of his own choosing? There is a weapon set forth in the Constitution for changes as 
to the terms of that instrument. It is the provision with reference to amendments. 
If it is desired that the judiciary have less power and the legislative and executive 
greater, means are provided for accomplishing that result. Nor is there any reason 
why the great delay, so often spoken of, must result. Congress has usually provided, 
where amendments are proposed, that they be approved by three-fourths of the leg- 
islatures of the several states. The Constitution, however, does give another way of 
doing it. Congress can require that conventions be held within a stipulated time in 
each of the states; to those conventions men can be selected by vote of the people; 
for what the men selected stand, will be known in advance. Whenever a citizen votes 
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he will know that he is voting for Jones who favors the amendment, or for Brown 
who is opposed to it. Those constitutional conventions, to whom the members are 
elected by popular vote, will decide the questions exactly as would the state legislatures. 
Surely it cannot be that the President is suggesting that those people whom the Presi- 
dent trusts will vote against the amendment which he desires. Why talk of delay 
when this method of popular vote is available? 


We also recall that the President declared that there was “no legal power to deal 
with the problems.” What does he mean by that? There is this power of amendment, 
to which I have just referred. It was set up for exactly the purpose of dealing with 
problems which were outside the powers that had been originally granted by the people. 


With you, I have read a considerable amount of history. We have observed what 
is now happening in this country and in the world. For one reason or another, we 
have become an exceedingly nervous, even impressionable, people. We become unduly 
enthusiastic over some things, unwarrantably depressed over others. We go in groups. 
We dress alike; we talk alike; we think alike. We are closer to the dangers of oppres- 
sion, minorities by majorities, than we have ever been before. We have seen experi- 
ments tried in many states; experiments that seem contrary to the Constitutions of 
the states and of the United States. They haven’t worked. Speed is inherently un- 
desirable when one deals with fundamental questions. I am quite certain that this 
plan of the Administration to put on the Court men whose views are known in advance, 
will destroy the efficiency of the Court, destroy the respect people have had for it, and, 
most important of all, fundamentally alter the theories of government upon which we 
have heretofore proceeded. 


THE RESPONSIBILITY OF THE ORGANIZED BAR 


An Address Before the Florida State Bar Association by! JoserH D. STECHER, 
Toledo, Ohio, President Junior Section of American Bar Association 


I am not qualified either by training or by conduct to preach a sermon but if I 
were taking a text for what I hope to say, I could find none more appropriate than 
the statement attributed to Theodore Roosevelt: “Every man owes some of his time 
to the upbuilding of the profession to which he belongs.” 


Despite the leadership of many individual lawyers in the development of this 
country, there always has been and there still is within our profession a pronounced 
apathy toward group responsibility. It is generally true that State-wide organizations 
of the Bar represent but a minority of the profession within the State. I regret to 
confess that the same situation prevails nationally with respect to the American Bar 
Association. Lawyers are individualists. Far too many have no group consciousness. 
Either they are indifferent to joining with their professional brethren for the common 
good or they vigorously oppose measures which seek to accomplish unity by compulsion. 


We might as well consider the darker side of the picture first for it is even worse 
than I have pictured it, Failure to unite voluntarily is bad enough, but when we get 
into organized Bar ranks we find only a minority actually participating in group 
activities. Too many members are content to lend merely their financial or moral 
support and let it go at that. Unfortunately, the pressing problems of this generation 
require something more than that sort of interest for solution. 


I am not an alarmist but I would call your attention to the present public attitude 
toward our profession. The situation may not be so bad that we'll hang separately if 


we don’t hang together, but we must admit that the signs point toward history repeat- 
ing itself. 
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Most of us know of the position of the profession inj early colonial history. Law- 
yers generally were mistrusted, were in disrepute, and, in some colonics, actually ostra- 
cized. The popular impression was that they represented those vested interests and 
institutions from which the colonists had sought escape. 


How far are we from that situation today despite the contribution of our profes- 
sion to the nation’s progress? When the President of the United States, himself a 
lawyer, derides lawyers as a class for their opposition to administration policies, he 
adds fuel to a flame which has never been completely extinguished. The sincerity of 
many lawyers, regardless of political affiliations, has been questioned by the accusation 
that their lamentations are to be expected because they represent the vested interests. 
Some of us wish that accusation were true. 


I am not as courageous as the Republican who went to Georgia when he was assur- 
ed that the game laws would protect him. This may be open season here so I hasten 
to assure you that I have no intention of attacking the administration in Washington. 
What concerns me as a lawyer is whether or not the public attitude toward us is! justi- 
fied, and, if so, what can we do about it? 


One of the most popular points of attack directed at the courts and the legal pro- 
fession is the law’s delays. That criticism is to some extent justified can scarcely be 
questioned. But what have we done about it? We have done a little complaining now 
and then and all the while the laymen have resorted. to more effective measures. As a 
result, we have witnessed the startling growth of boards, commissions and administra- 
tive bureaus, where justice, so called, is dished out in a hurry. Some of these agencies, 
however, hardly exemplify the American conception of the proper administration of 
justice. When the same tribunal makes the laws, prosecutes offenders, passes, judgment 
on their guilt, and imposes sentence, we invite tyranny. And you know and I know 
how much consideratidn is given by some of these bureaus to a member of the Bar. 


What has happened is that we have let a condition prevail without doing anything 
about it for so long that someone else, not nearly so familiar with the problem as we, 
has jammed a remedy down our throats and made us like it. This didn’t all happen 
under the New Deal. Should not we ask ourselves the question—Are we making our 
leadership effective? 


Fresh attacks are now being made upon the courts and if we believe in our judicial 
system the least we can do is to help our courts with their problems. I submit to you 
that many of the delays in litigation could be eliminated by a change in attitude on the 
part of the Bar. So long as the judge is willing, and what judge isn’t, most of us are 
prone to continue cases for one reason or another. Lawyers are notorious procrastina- 
tors. Many of us seek escape from substance by resort to technicalities. The practice 
of filing dilatory motions and pleadings is followed, not by the shyster but by the 
high-class lawyer. Whether or not we clamor for speed in the disposition of a case 
depends usually upon whether we represent the plaintiff or the defendant. 


Judge McDermott of the United States Cireuit Court of Appeals said of this 
situation : 


“As long as we have sham suits and fake defenses and as long as some judges 
and lawyers are indolent and dilatory, we must have rules that serve to prod 
them along.” 


I want to direct your attention to another pointed comment and I ask you to take 
particular note of its author. None other than Donald Richberg of N. R. A. fame said: 


“Self-discipline can accomplish reforms utterly beyond the power of political 
compulsion.” 


There is much food for thought in that observation. 
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Another source of complaint about our profession is the unscrupulous lawyer. He 
is like the rotten apple that spoils the whole basket. Undoubtedly, the public is wrong 
in judging all by the worst but the public does have a right to complain about him. 
We must admit that we have dealt most inadequately with this problem. Our chief 
difficulty, I believe, is that we have not attacked the evil at its roots. 


Various factors contribute to the unethical practice of law. Fundamentally, of 
course, it is usually the result of the failure of our standards of edueation and ad- 
mission to weed out the mentally and morally unfit. But there are other causes. One 
of them undoubtedly is the economic status of the lawyer due to the over-crowding 
of the Bar. The desire to provide food and shelter for a family has caused many a 
man to cast aside his moral convictions. You may be inclined to feel that our pro- 
fession is in no such plight as the wage-earner, but I say to you that it is. 


A survey conducted by the New York County Lawyers’ Association revealed some 
startling facts. From thousands of replies it was learned that the average lawyer in 
New York nets less than, $3,000 a year; that about 40% make less than will decently 
support a family and yet the highest 1% net more than the lowest 50%. Another fact, 
perhaps not quite so surprising, is that college trained and full-time law school-men 
make 50% more than their less well educated brothers. 


The legal profession should be primarily concerned with this situation, yet it is 
unquestionably a matter of public concern also. Is not our duty clear? We must see 


to it that standard for admission to the Bar keep out those mentally or morally unfit 
and those without proper training. 


In dealing with this problem does it not also seem logical that we give some con- 
sideration to the opportunities for legal service? In these days of planned economy 
perhaps we too should sea to it that supply does not exceed demand. I am happy to 
say that the American Bar Association has assumed leadership in this field by the ap- 
pointinent of a committee to study these economic problems of the profession. It goes 


without saying that the assistance and cooperation of the local associations are essential 
to an effective solution. 


There is the problem of unauthorized practice which every year takes millions of 
dollars from the lawyers of this country. I wonder if we have sought the most effective 
solution here. May it not well be that the tendency of the public to turn to the banker, 
the public official or the political boss upon occasions when a lawyer should be con- 
sulted is due to this same mistrust in the legal profession about which I spoke a moment 
ago. 


I need not refer to other problems either directly affecting the profession or in- 
directly affecting it through the administration of justice. Each requires particular 
action for its solution but to me it seems that there is a common method of approach 
appropriate to all. Our clamor for reform, our complaints about this and that, will 
avail us little until we restore public confidence. Therein lies more than half the battle. 


We lawyers are no longer actually the leaders we think we are. What is the answer 
to the situation? 


The trouble with us is that we spend too much time talking to ourselves instead 
of to thea public. I feel I am entitled to make that criticism because right here and now 
I convict myself of that offense. Why can’t we take a lesson from other organized 
forees in this country? What we need is more of the right kind of propaganda. After 
all, propaganda properly composed and used is nothing less than education. I don’t 
mean that we should propagandize issues not properly within our sphere of action. I 
do mean, to put it bluntly, that we should propagandize ourselves. 


You and I know the ethies, the ideals, the accomplishments of this great profession 
but how many of the publie know it? You and I know how faith and confidence and 
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integrity between lawyers and, between lawyers and the courts govern the daily transae- 
tions in which we engage, but does the public know it? You and I know what this 
Association and all other Bar Associations are trying to do for the welfare of the pro- 
fession and the publie as well, but does the public know it? If we make up ous minds 


that we are going to solve these problems, and I think we have, why not tell the public 
about it? 


We can never deal adequately with the problem of the unscrupulous lawyer or the 
unauthorized practitioner until we demonstrate to the public that it suffers from the 
unethical and the incompetent. 


I believe we can go still further. There seems to me to be no legitimate reason 
why we should not educate the public of the necessity for and advantage of consulta- 
tion with a lawyer. Most people lock the barn after the horse is stolen. It is one 
thing for an individual lawyer to solicit business but it is something quite different for 
the profession as a group to demonstrate the verity of the adage that an ounce of pre- 
vention is worth a pound of cure. 


Our profession is organized, not adequately but nevertheless organized for action. 
Through the far-sightedness, the constructive leadership and tireless energy of a num- 
ber of distinguished lawyers, unification of the Bar of this country has become a pos- 
sible reality. I refer to the Coordination Plan adopted by the American Bar Associa- 
tion last year at Boston. It affords democratic representation and opportunity for 
effective cooperation for all the lawyers of this country.. But we must not lose sight 
of the fact that these development are of method, not hecessarily of result. They are 
but means to an end. We have created a body. We must give it life . 


I presume you expect that I shall say something about the younger lawyers. I 
cannot altogether suppress the feeling of pride I have in the consciousness of professional 
responsibility which many of them are manifesting. 


Shortly over two years ago, motivated by a desire to afford all younger lawyers a 
voice in National Bar affairs and to provide them with an opportunity for effective 
service, about a hundred young men met in Milwaukee, Wiscors'n, and formed the 
Junior Bar Conference of the American Bar Association. Today the Conference has 
approximately five thousand members from every State in the Union and even our 
territorial possessions. More than that, it has stimulated the formation of similar sec- 
tions in many State and local associations and in that phase of its work I want to pay 
tribute to one of our leaders, a member of your Bar, Harold Wahl of Jacksonville. I 
would not presume, however, to attribute the increased interest of younger lawyers 
in organized Bar activities solely to their own initiative and efforts. They have re- 
ceived from the leaders of the Bar such friendly encouragement and fine recognition 
that it has spurred them on to increased activity. Again I pay tribute to one of your 
distinguished lawyers, Senator Scott. M. Loftin, who, as President of the American Bar 
Association, was among the first to encourage and assist the younger men. 


I want to say a word about our program. It is no small undertaking. I frankly 
confess that it has not met with universal success but in those States where interest is 
keen and enthusiasm high, there have been notable accomplishments. Our _ principal 
objective is along the lines I have tried to emphasize this afternoon. The Conference 
is conducting a campaign, if you want to call it that, of public information designed to 
accurately inform the public upon current problems in the administration of justice 
and to give to the public a better understanding of the ideals and purposes of the or- 
ganized Bar. Largely it is a speaking program before various civie groups and through 
radio addresses. The young lawyers who have participated have not only done much 
to correct erroneous popular impressions about the legal profession, but, at the same 
time, they have brought distinction and public recognition to themselves. 
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In the last analysis, however, the success or failure of this or any other program 
depends, not upon the national body, but upon the lawyers back home. The national 
group may advise and direct but the local group must execute. The policies which are 
adopted will be just what the local lawyers who are sufficiently interested to express 


them want them to be. Results will have to be measured by the same yardstick of 
interest. 


Lawyers everywhere have much in common. Is there any reason why they cannot 
unite for their common welfare? My plea to you is that locally and nationally all of 
us may work together to the end that our profession may be restored to the position 
of leadership to which it is entitled. 


We are no longer living in the colonial era. The problems off society have become 
exceedingly complex and our institutions must be adapted to the changing needs of 
the times. There are those who would overthrow them and there are those who would 
ignore the problems of our generation but there would seem to be a safe and sound 
middle course. It must be pointed out by these, conscious of their social responsibility, 
who not only are familiar with the problem but who do not represent either extremity 
of conflicting points of view. In this period of social and economic upheaval the re- 
sponsibility rests heavily upon the legal profession to assert its heritage of leadership 
to the end that our Government shall deal adequately with the needs of our people with- 
out the sacrifice of American traditions and institutions. Was there ever greater oppor- 
tunity for service? 


SOME OBSERVATIONS ON THE CANONS OF 
PROFESSIONAL AND JUDICIAL ETHICS 


By Justice ArRMSTEAD Brown. Delivered Before Conference of Delegates 
on April 1, 1937 


It is said that towards the close of the Constitutional Convention of 1787, many 
members of the Convention expressed the fear that while, in view of all the conflicting 
interests involved, the constitution which they had framed was the best possible instru- 
ment that could be agreed upon by the Convention, the instrument as framed would 
not prove to be popular and would have small chance of being adopted by a sufficient 
number of States to put it into effect. At this juncture the presiding officer of the 


Convention, that truly great man, George Washington, whose stature grows with the 
? ? 
years, arose and said: 


“Let us erect a standard to which the wise and the good may repair with 
confidence; the event is in the hands of God.” 


Some such spirit must have moved the members of the American Bar Association 
when they adopted the CANONS OF PROFESSIONAL ETHICS in 1908 and the 
CANONS OF JUDICIAL ETHICS in 1922. They undoubtedly erected a high and 


noble moral standard, yet, I am fain to believe, not an impracticable or impossible 
standard. 


The origin of the Canons of Professional Ethics thus adopted by the American Bar 
Association in 1908 is most interesting. I wilk not at this time go into the details of 
this history. But it is pertinent here to say this much about the origin of these canons. 

Back in 1881, my old friend Colonel Thomas G. Jones of Montgomery, Alabama, 
who was one of the most prominent lawyers of Alabama when I came to the bar, was 
Chairman of the Alabama Bar Association’s Committee on judicial administration and 
remedial procedure. In his report that year he recommended that the Association ap- 
point a Committee with instructions to prepare and report a Code of legal ethics for 
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consideration at the next annual meeting. He made this suggestion in these thoughtful 
words; which are quite applicable in Florida today: 


“While there are standard works of great eminence and authority upon legal 
ethics, these are not always accessible. In many instances, practices of ques- 
tionable propriety are thoughtless, rather than wilful, and would have been 
avoided if any short, concise Code of Legal Ethies,' stamped with the approval 
of the Bar, had been in easy reach. Nearly every profession has such a work 
which is treasured by its members. With such a guide, pointing out in advance 
the sentiment of the Bar against practices which it condemns, we would find 
them disappearing, and should any one be bold enough to engage in evil prac- 
tices the Code would be a ready witness for his condemnation and earry with 
it the whole moral power of the profession - - - What just complaint exists 
of lawyers stirring up strife, or being swift to originate or initiate litigation, 
would vanish when the profession throughout the State raises its warning 
voice in advance against these pernicious practices. The lawyer who shall 
frame such a Code need ask no greater nor more enduring fame. Nothing 
would more effectively promote the ends of justice or tend more to advance 
judicial administration.” 


It turned out that he himself was the lawyer who achieved this “great and enduring 
fame.” This suggestion was not acted upon by the Association until a year later when 
a committee of three was appointed to report a Code of Ethics to the next meeting 
of the Association and Colonel Jones was made Chairman of the Committee. There 
were various and sundry delays, but in' 1887 the Committee’s report, submitting a Code 
of Professional Ethics, which had been drafted by Colonel Jones, was, with a few 
slight changes, after being thoroughly debated, adopted by the Alabama Bar Association. 

Thus came into being the first code of professional ethics ever adopted by any 
Bar Association in America. 


Incidentally, I might add, Colonel Jones, though quite young when he entered the 
army, had made a gallant record as a Confederate soldier, and a few years after he 
drafted the Code of Ethics he was elected Governor of Alabama, and later still appoint- 
ed United States District Judge for the Middle District of Alabama. He served with 
distinguished ability in both capacities and he lived long enough to be invited by the 
Committee of the American Bar Association to become a member of that Committee 
in the preparation of the Canons of Professional Ethics adopted in 1908. These 
Canons of Professional Ethics as we have them today were modeled very closely 
upon the Alabama Code of Ethics, which had been adopted in eleven states. Indeed, 
most of the sections of the present Canons are a verbatim copy of the corresponding 
sections of the Alabama Code of Ethies. Incidentally Judge Thomas G. Jones’ son, 
Judge Walter B. Jones, graces the bench of Alabama as one of the Judges of the Cir- 
cuit Court of Montgomery the same court where I sat for six years, as a young trial 
judge, now many years ago. 


The first ease in which the Supreme Court of Florida was called upon to construe 
or apply the sections of the Canons of Professional Ethies was the case of New 
Amsterdam Casualty Company v. Utility Battery Manufacturing Company, 122 Fla. 
718, 166 So. 856. In that case the 19th Canon was invoked in support of a motion 
to have one of the attorneys in the case, who was to testify as a witness, placed under 
the rule. This point was brought up among others for consideration by the Supreme 
Court. The opinion in that case, speaks for itself and it is not necessary for me here 
to delineate the views of the Court on that question. The fact, however, was men- 
tioned in the opinion that the Supreme Court had never adopted these Canons of 
Ethies. Since that time, the Supreme Court of Florida has adopted and promulgated 
both the Canons of Professional Ethics and the Canons of Judicial Ethics, of the 
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American Bar Association; and I understand that the State Board of Law Examiners 


has done likewise. 


Doubtless the majority of the members of both the bench and the bar have not 


familiarized themselves with these Canons. While our Court has adopted them, I am 
under the impression that they have not yet been published in the Southern Reporter 


or the Florida Reports. I think thereford it might be interesting at this time to direct 


attention to four of these Canons. 


The 26th and 27th Canons of Professional Ethies read as follows: 


26. 


27. 


28. 


“Professional Advocacy Other Than Before Courts. 

“A lawyer openly, and in his true character may render professional serv- 
ices before legislative or other bodies, regarding proposed legislation and 
in advocacy of claims before departments of government, upon the same 
principles of ethies which justify his appearance before the Courts; but 
it is unprofessional for a lawyer so engaged to conceal his attorneyship, 
or to employ secret personal solicitations, or to use means other than those 
addressed to the reason and understanding, to influence action.” 


“Advertising, Direct or Indirect. 

“The most worthy and effective advertisement possible, even for a young 
lawyer, and especially with his brother lawyers, is the establishment of a 
well-merited reputation for professional capacity and fidelity to trust. 
This cannot be forced, but must be the outcome of character and conduct. 
The publication or circulation of ordinary simple business ecards, being a 
matter of personal taste or local custom, and sometimes of convenience, 
is not per se improper. But solicitation of business by cireulars or adver- 
tisements, or by personal communications or interviews, not warranted by 
personal relations, is unprofessional. It is equally unprofessional to 
procure business by indirection through touters of any kind, whether 
allied real estate firms or trust companies advertising to secure the draw- 
ing of deeds or wills or offering retainers in exchange for executorships 
or trusteeships to be influenced by the lawyer. Indirect advertisement for 
business by furnishing or inspiring newspaper comments concerning causes 
in which the lawyer has beer or is engaged, or concerning the manner of 
their conduct, the magnitude of the interests involved, the importance of 
the lawyer’s position, and all other like self-laudation, defy the traditions 
and lower the tone of our high calling, and are intolerable.” 


The 28th Canon of Judicial Ethics reads as follows: 


“While entitled to entertain his personal views of political questions, and 
while not required to surrender his rights or opinions as a citizen, it is 
inevitable that suspicion of being warped by political bias will attach to a 
judge who becomes the active promoter of the interests of one political 
party as against another. He should avoid making political speeches, 
making or soliciting payment of assessments or contributions to party 
funds, the publie endorsement of candidates for political office and parti- 
cipation in party conventions. He should neither accept nor retain a 
place on any party committee nor act as a party leader, nor engage gener- 
ally in partisan activities.” 


And the first paragraph of the 30th Canon reads as follows: 


“A candidate for judicial position should not make or suffer others to make 
for him, promises of conduct in office which appeal to the cupidity or 
prejudices of the appointing or electing power; he should not announce 
in advance his conclusions of law on disputed issues to seeure class sup- 
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port, and he should do nothing while a candidate to create the impression 
that if chosen, he will administer his office with bias, partiality or im- 
proper discrimination.” 


There are other sections in both of these Codes which it might be well for all mem- 
bers of the bench and bar to read and ponder thoughtfully at this time; indeed, a eare- 
ful study of each section of both of these Codes would repay the student. 


When I was a young trial judge in Alabama, now many years ago, the Alabama 
Bar Association thought so highly of the Alabama Code of Ethies that it had the Code 
handsomely printed in clear type and neatly framed and hung upon the walls of every 
court room in the State of Alabama. 


Time forbids me to make further comment, but I wish now to renew, in a way, 
a motion which I made in the convention of this Association held in Havana, Cuba, 
a year ago, to the effect that the Florida Bar Association adopt the Canons of Profes- 
sional Ethies of the American Bar Association. This motion was referred to one of 
the standing Committees, which may report it favorably, so far as I know. But I would 
like to see this convocation of Bar Association Delegates recommend to the Convention 
of the Florida State Bar Association which meets tomorrow that both these Codes of 
Ethies be adopted by our State Bar Association. In spite of the fact that the Supreme 
Court of Florida has taken the action above indicated, I personally would like to see 
the Florida State Bar Association put its moral support behind, and its stamp of ap- 
proval upon, the noble rules and principles embodied in these Canons of Ethics. In- 
deed, I am quite sure this was done some eight or ten years ago, but the official minutes 
fail to show that any final action was taken on the matter . 


The electric time clocks, the railroad schedules, and the radio stations throughout 
our country, and thereby our private clocks and watches, are all kept in harmony with 
the master clock in the Naval Observatory at Washington; and that master clock is 
regulated by the sun by day, and by the unvarying movement of certain great stars by 
night as they are observed to pass a fine line across the center of thea great telescope. 
The observers know to a split second when those stars are to cross the line. And so 
it is that the Master Clock in Washington, our common every-day time, our clocks and 
watches, if we do our part and keep them set right, and our hours of work and play, 
indeed all our activities, in so far as time is concerned, are all in fact regulated by the 
stars. And behind the stars stands the Supreme Ruler of the Universe. <A _ pretty 
high standard, you say. Yes, but a good one, and thoroughly dependable. 


Emerson said: “Hitch your wagon to a star!” Let’s do it. Let’s adopt these 
high standards of professional and judicial conduct. And let us live up to them, and 
enforce them. We owe it to ourselves, and we owe it to our State, and its people. 


That great and good American lawyer, the late W. A. Blount, of Pensacola, while 
President of the American Bar Association, said: 


“A single lawyer, walking with an unfaltering step the path of idealistic 


rectitude, will elevate the thoughts and practices of the whole bar with whom 
he lives.” 


That “idealistic” path is well pointed out by these Canons of Ethies. Let us 
follow it, so courageously and faithfully, let us keep the flame of our faith burning so 
bright, that we can say to the generation of lawyers and judges who follow us: 


“To you we throw the torch; 
Be yours to hold it high.” 
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EDITORIALS 
The Program of the Florida Bar 


The Editor invites your attention to President Lewis Twyman’s annual address 
appearing in this issue of the Law Journal for the most comprehensive discussion of 
the present program of the Florida State Bar Association he has yet seen. 


Mr. Twyman not only tells what the organized bar is attempting to do for the 
lawyers, the public and the state, but he tells why it is attempting to do these things. 
We recommend that you read his address. 


The Dade County Bar 


The Dade County Bar proved to the lawyers of Florida that they know how to be 
real hosts. This Bar, whicH has 306 paid up members in the Florida State Bar Asso- 
ciation, the largest group membership in the state, organized and conducted what was 
perhaps the best convention ever held by the Florida State Bar Association. Every 
facility was provided for the earrying out of the business of the Association and enter- 
tainment delectable to the most fastidious was provided. 


Our fine hosts and their beautiful and interesting city will long be remembered by 
those who had the privilege of attending the recent convention. 


Refreshing Frankness 


A most refreshing and thought provoking address vas that delivered by the Presi- 
dent of the Junior Bar Seetion of the American Bar Association, Joseph D. Stecher. 
He was frank and straight-forward in his remarks. It was not cluttered up with a lot 
of high sounding phrases nor camouflaged with impractical idealism. 
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FLORIDA STATE BAR ASSOCIATION 


NEW OFFICERS ELECTED AT CORAL GABLES 
ON APRIL THIRD 


President: Martin Caraballo, Tampa, 

Secretary-Treasurer: Ed R. Bentley, Lakeland, 

Executive Council: W. L. MeChristie, Jacksonville, 
Charles A. Ausley, Tallahassee, 
E. A. Clayton, Gainesville. 


Note: The President, the immediate Past President, the Secretary-Treasurer, The 
Editor of the Law Journal, and the President ot the Junior Bar Section are 
ex officio members of the Executive Council. 


Vice Presidents: 


1. E. Dixie Beggs, Pensacola, 9. L. B. Newman, Titusville, 

2. Wm. D. Hopkins, Tallahassee, 10. W. H. Nollman, Sebring, 

3. Hal W. Adams, Mayo, 11. Thos. H. Anderson, Miami, 

4. Martin H. Long, Jacksonville, 12. Finis E. Starnes, Ft. Myers, 

5. M. C. Scofield, Inverness, 13. Miles H. Draper, Tampa, 

6. H. L. McGlothlin, St. Petersburg, 14. John H. Carter, Jr., Marianna, 
7. E. W. Landis, DeLand, 15. Louis F. Maire, Ft. Lauderdale. 
8. John A. Murphee, Gainesville, 


Nominating Committee: Under the requirements of the Constitution the nominat- 
ing committee is made up from the Circuits and the members thereof selected by those 
in attendance from the various circuits. The following constituted the 1937 committee: 


1. E. Dixie Beggs, Jr., 9. Raymer Maguire, 
2. LeRoy Collins, 10. <A. R. Carver, 

29 11. Miller Walton, 

4. W. H. Rogers, 12. Jim Clements, 

5. M. C. Seofield, 13. Bob Shackleford, 
6. Judge Bird, 14. Chas. R. Brown, 
7. J. A. Scarlett, 15. Judge Tedder. 

8. John Murphee, 


EXECUTIVE MEETS 


President Caraballo lost no time in going into action. He called the Executive 
Council to meet in Tampa, April 10th to make plans to get the Criminal Code before 
the Legislature at once. A strong Legislative committee was named. 


Besides the president, Lewis Twyman, Charles Ausley, and Ed R. Bentley were 
present. 
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REPORT OF CONFERENCE OF DELEGATES TO 
STATE BAR ASSOCIATION 


REPORT WAS ADOPTED WHICH CARRIED WITH IT 
ADOPTION CANONS OF ETHICS OF AMERICAN BAR 
ASSOCIATION; CRIMINAL CODE PROPOSAL; PRO- 
POSED SUPREME COURT RULES TO GOVERN 
THE BAR AND OTHER MATTERS 


TO LEWIS TWYMAN, PRESIDENT OF THE FLORIDA BAR ASSOCIATION: 

I am instructed by the Conference of Delegates of Local Bar Associations to re- 
port to you that 150 representatives from 24 Local Bar Associations met in Coral 
Gables on April 1st 1937. At that meeting the 19th Semi-annual Conference had, in 


addition to the delegates at large representing the Florida State Bar Association, the 
following local bars represented : 


Palm Beach County Bar, Paseo County Bar, 
Hillsborough County Bar, Broward County Bar, 
Tampa Bar, 8th Judicial Cireuit, 
Dade County Bar, Marion County Bar, 
St. Petersburg Bar, Brevard County Bar, 
Jacksonville Bar, Osceola County Bar, 
Manatee County Bar, Orange County Bar, 
Clearwater Bar, Polk County Bar, 
14th Judicial Cireuit, Lakeland Bar, 
Volusia County Bar, St. John County Bar, 
Lee County Bar, Society of Bar of 1st 
St. Lucie County Bar, Judicial Cireuit. 


The morning session was given over to a discussion of the proposed Criminal Code, 
the discussion on which was led by E. W. Davis, Orlando, assisted by John Stokes, 
Miami. The aftermoon session was devoted to a discussion of the Canon of Ethies led 
by Justice Armstead Brown and a report of the Committee on the Unifiication of the 
Bar. The Unifiication of the Bar Committee reported that in compliance with the 
mandate received from the Havana convention) and later decisions by the Conference of 
Delegates and Executive Council, they had prepared and presented to the Supreme 
Court of Florida proposed rules to govern the admission, educative requirement, disci- 
pline and disbarment of lawyers. Messrs. Giles Patterson, Jacksonville, and Raymer 
Maguire, Orlando, led the discussion for the Committee. 


Summarized, the Conference of Delegates made the following recommendations 
to the Florida State Bar Association: 


1. That the proposed Criminal Code as reported and printed in the Florida Law 
Journal be approved in principle and that the Committee be instructed to take such 
steps as might be necessary to present the same to the Legislature at the forthcoming 
session thereof. 

2. That the Association adopt the Canon of Professional Ethies and the Canons 
of Judicial Ethies as are now approved by the American Bar Association. 


3. That the report of the Committee on the Unification of the Bar and its action 


in presenting the proposed rules to the Supreme Court governing the bar be ratified 
and approved. 


4. That the Constitutional amendments proposed by Judge Barns amending See- 
tion 2, Article 5, of the Constitution creating a 7th justice and the amendment of See- 
tion 4, Article 5, reorganizing the Court, be approved. 
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5. That certain communications in reference to the lien of judgments and liens 
for intangible taxes be referred to the Committee on Law Reform for study and later 


recommendation. 


6. That the proposed rules for supercedeas application in exceptional eases 
brought to the attention of the Conference by Judge Brown be passed to the FRBA 


for such action as it may determine. 


Respectfully submitted. 


ED. R. BENTLEY, Conference Secretary. 


Adopted by F.S.B.A., April 2, 1937. 


Martin Caraballo New President Florida State Bar Association 


Martin Caraballo, who was on April 3rd 
elected President of the Florida State Bar 
Association, was born April 18, 1887 in 
San Andres Tuxtla, Republic of Mexico, 
and in 1890 came to Tampa with his father, 
the late Dr. Martin Caraballo, where he 
has continuously resided since. 


He attended elementary schools from the 
ages of 8 to 11 at which time he had to 
leave school and go to work. He clerked 
in drug stores until he was 15 and having 
studied shorthand at nights went to work 
for the old law firm of Macfarlane and 
Rainey, of Tampa, where he remained 
until the age of 18 at which time he enter- 
ed Washington and Lee University from 
which he received his LLB degree in 1907 
at the age of 20. During these years he 


worked his way through college with 
photography, shorthand, teaching Spanish, 
selling clothes and playing the piano. 


Mr. Caraballo married Stella B. Deisher, 
of Lexington, Virginia, to which union 
have been born four children. The eldest, 
Martin Caraballo, Jr., is now a member 
of his father’s law firm of Caraballo, Gra- 
ham & Caraballo. Julian Evans, his see- 
ond son, is now assistant business manager 
of the Civil Education Service in Washing- 
ton, D. C., and recently conferred upon his 
father the title of “grandfather”. The 
third son, Tymond Thomas, is now a stu- 
dent at the University of Florida where 
he is a cadet colonel, and his fourth child, 
Adelaide, is now attending high school. 


In 1907 Mr. Caraballo opened his own 
law office in Tampa where he has since 
practiced. 


The new President has one hobby, to 
which he gives a great deal of time. He 
has a complete mechanical workshop and 
has patented many inventions which he has 
worked out in his shop. 


In 1920 Mr. Caraballo was elected Pres- 
ident of the Hillsborough County Bar 
Association. He has served two years as 
a member of the Executive Council of the 
Florida State Bar Association. 


He has held a number of political of- 
fices, all of them without salary, such as 
delegate to the convention to repeal the 
18th Amendment, delegate to the National 
Democratic Convention, Presidential Elect- 
or and a member of the Charter Board for 
the City of Tampa. 
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Association Goes on Record Against Judiciary Bill 


At the opening session of the Florida State Bar Association, Thomas B. Adams 
presented a resolution seeking to place the Florida State Bar Association on record as 
opposing the bill pending in Congress in reference to the Federal Judiciary. President 
Twyman referred the matter to the Citizenship Committee which, at the Saturday 
session of the convention, brought in the following report : 


“The Committee recommends that in lieu of all other resolutions this con- 
vention, by secret ballot, now act upon the following resolution: 


“RESOLVED: That as to the bill now pending in Congress, regarding the 
reorganization of the Supreme Court, this convention records its disapproval; 


“AND, That such question be submitted forthwith, by secret ballot, to the entire 


Bar of the State of Florida; 


“AND, That the result be published promptly.” 


After considerable argument the first paragraph of the resolution was adopted 
by a vote of 121 to 37. After an extended parliamentary wrangle the part of the 
resolution having to do with polling the entire Bar of the State of Florida was defeated, 
it being pointed out that the American Bar Association was taking a similar poll at the 


present time. 


Note: The Editor had hoped to have a stenographie report from the reporter 
of the convention proceedings on this question but to date he has been unable to get 


the reporter’s transcribed notes. 


New Members Elected at the Convention 


The following new members had their applications accepted and were voted into 
membership by the convention at Coral Gables. This is the first time in many years 
that the convention has acted upon applications. 


Jay A. Shuler, Apalachicola, 
Wm. B. Bell, Daytona Beach, 
B. F. Brass, Daytona Beach, 
Wm. A. Cobb, Daytona Beach, 
Hugh MaeMillan, Daytona Beach, 
Thos, M. Linton, Fernandina, 
Wm. P. Lovick, Inverness, 
Elliott Adams, Jacksonville, 
Dana Brown, Jacksonville, 

W. M. Cease, Jr., Jacksonville, 
J. T. Crawford, Jacksonville, 


Lacey Mahon, Jacksonville, 

Jos. S. Wslensky, Jacksonville, 
F. R. Hocker, Ocala, 

Julian R. Alford, Tallahassee, 
John W. Henderson, Tallahassee, 
Wm. D. Hopkins, Tallahassee, 
Julius F, Parker, Tallahassee, 
Geo. L. Patten, Tallahassee, 
Chas. H. Spitz, Tallahassee, 
Talbot Whitfield, Jr., Tallahassee, 
Ben C. Willis, Tallahassee. 


The Southern Lawyer 


Volume 1, Number 1, of the Southern 
Lawyer, a quarterly publication published 
by the Southern Lawyer, Ine., with C. B. 
McCullar, of the Milledgeville, Georgia, 


Bar as editor, has reached the Editor’s 
desk. 


It is the expressed intention of the 
company, which is a stock corporation, to 
develop a publication which will meet the 
approval of the Bench and Bar generally 
over the Southern states. 


This first publication is a most credible 
one and earries much information of the 
activities of the bars of the Southern states. 
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Twenty Pass Florida Bar 
Examination 


The State Board of Law Examiners 
issued certificates recently to twenty appli- 
cants who successfully stood the Florida 
bar examination. 

Those successful were: 

Paul Roland Blume, Springfield, Mo.; 
Clyde A. Epperson, Miami; William 
George Gardiner, St. Petersburg; Frank 
G. King, Jr., Jacksonville; Joseph A. Kin- 
sey, Madison. 

Bert Howard Lane, Pensacola; Gordon 
W. Lynn, Palm Beach; James Harlan 
Mann, Jacksonville; Edward William Mur- 
rill, Jyr., Mulberry; Denver Marbourg, 
Tampa; Waldo Sheldon Marshall, Colum- 
bus, Ohio. 

Edmund J. MeMullen, Tampa; Irving 
Nathanson, New York; R. J. Potter, Tam- 
pa; James I, Riley, Ojus; John Harry 
Schad, Gainesvilie; Woodford Ransom 
Smith, Tallahassee; C. W. Watts, Clear- 
water, and Edmund Walter Warren, Pa- 
latka. 


They Tell Me That— 


A group of Bar members of E. Volusia 
County has organized a Daytona Beach- 
New Smyrna chapter of the Phi Alpha 
Delta law fraternity. 


B. M. Wimberly, prominent attorney of 
Jacksonville, was elected Exalted Ruler 
of the Jacksonville lodge of Benevolent 
and Protective Order of Elks. 


J. A. Murphree, of Gainesville, won the 
golf tournament at the Florida State Bar 
Association with 43-43-86. 


G. R. Knottingham, City Attorney of 
Ft. Pierce, has been elected Exalted Ruler 
of the Elks Lodge in that City. 


Clarence A. Neeley 
President & Manager 


J. Velma Keen 
Vice-President 


A New Bar Association 


Invitations have recently been sent out 
to lawyers quite generally to join the new 
“National Lawyers Guild”. 


Following the “call to American Law- 
yers”, the objects of the guild are stated 
as follows: 


“1. To make itself and its members truly 
representative of the best thought and 
traditions of the American Bar; 


“2. To protect and foster our democratic 
institutions and the civil rights and liber- 
ties of all the people; 


“3. To advance the professional work 
and economic wellbeing of the members of 
the Bar; 


“4. To promote justice in the admini- 
stration of the law; 


“5. To advise the public on matters af- 
fecting the Bar, and its work, the organi- 
zation and operation of courts and other 
matters which affect the administration of 
justice to the public, and 


“6. To make the Constitution and the 
judicial and administrative agencies effee- 
tive and well-working instruments for ac- 
complishing the purposes of law as declar- 
ed by the will of the American people.” 


Changes in Law Firms 


Halsted L, Ritter, Miami, has announced 
the opening of offices for the general prac- 
tice of law in the Ingraham Bldg., Miami. 


County Judge Selwyn W. Ives and Joe 
D. Kinsey, former attorney for the Federal 
Land Bank of Columbia, have formed a 
partnership under the firm name of Ives 
and Kinsey with offices in the Circle 
Theatre Bldg., Sebring. 


Kathryn Gregory 
Secretary & Treasurer 


Supreme Court Reporter, Inc. 


A Current Weekly Service of Proceedings 
Before the Florida Supreme Court 


P. 0. Box 111 


TALLAHASSEE, FLORIDA 
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JUNIOR BAR SECTION 


E. DIXIE BEGGS, JR., NEW PRESIDENT JUNIOR SECTION 


E. Dixie Beggs, Jr., of Pensacola, the new President of the Junior Bar Section, 
was born in Pensacola, April 3, 1908, the son of E. D. Beggs and Lily C. Beggs. 


After attending public schools of Pensacola and the Universities of Florida and 
North Carolina he received his A. B. and J. D. degrees in 1931 from the University of 
Florida. He distinguished himself as a student leader in the university, being president 
of the student body one year, a member of the Phi Kappa Alpha. social fraternity, the 
Phi Delta Phi legal fraternity, the ODK and Blue Key leadership fraternities and the 
Phi Kappa Phi scholarship fraternity. 


He is past president of the Pensacola Rotary Club, a member of the Elks and 
Masons and is now State Attorney for the 1st Judicial Cireuit and a member of the 
law firm of Yonge, Beggs and Carter. He is a member of the Society of the Bar of 
the Ist Judicial Cireuit, Florida State Bar Association and the American Bar Association. 

In 1933 he married Miss Sarah Strickland, of Decatur, Georgia. 


Minutes of Third Annual Meeting of Junior Bar Section 
of the Florida State Bar Association, Coral Gables, 
Florida, April 2, 1937 


John Dickinson, President, presided and called the meeting to order. 


Minutes of the meeting held in Havana, Cuba, April 3rd, 1936 were read and 
approved. 


In the absence of G. L. Reaves, Chairman, T. J. Ellis of Miami presented the 
report of the Committee on Integration of the Bar, which was approved. 


In the absence of George Speer, Chairman, the report of the Committee on Mem- 
bership was presented by the Secretary, which report was duly approved. 


The Secretary reported for the delegation from the Junior Bar Section which 
attended the meeting of the Junior Bar Conference of the American Bar Association, 
held in Boston in August, 1936, which delegation included, in addition to the Secretary, 
P. Donald DeHoff, T. J. Ellis and Lance Lazonby. 


Joseph D. Stecher, Toledo, Ohio, President of the Junior Bar Comference of the 
American Bar Association, addressed the meeting on the work of the conference and 
was well received. During the course of his remarks, Mr. Stecher touched upon the 
necessity of educating the public with reference to the Supreme Court issue. He em- 


phasized the fact that our duties as lawyers were to give the public full information 
on both sides. 


Following Mr. Stecher’s address, W. G. Troxler of Miami moved that a campaign 
of education on the Supreme Court issue be made one of the major projects of the 
Junior Bar Section for the coming year. The motion was unanimously carried. 


On motion of E. Dixie Beggs of Pensacola, an investigation into the cost of law 


books and the possibility of reducing the same was made another propect of the Section 
during the coming year. 
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Some discussion was had as to the National Lawyers Guild, but it was decided that 
no action was advisable with reference thereto. A motion that no member of the Junior 
Bar Section be allowed to join the Lawyers Guild was ruled) by the chair as being out 
of order. 


Motion that a nominating committee be appointed to bring in nominations for of- 
ficers was tabled. 


T. J. Ellis of Miami made the statement on behalf of the Miami members of the 
Section that in his opinion no Miami man should be considered for the presidency in 
view of the unwritten rule precluding election to the presidency of any mak living in 
the convention city or its immediate environs. 


The chair announced that nominations for officers were in order and after some 
preliminary discussion and recesses for consideration on this point, the following officers 
were elected: 

E. Dixie Beggs, Jr., Pensacola—President ; 

Harold B. Wahl, Jacksonville—Secretary-Treasurer. 
T. J. Ellis, Miami; Dan Kelly, Fernandina; Clyde Wilson, Sarasota; W. P. Simmons, 
Jr., Tallahassee; J. Lance Lazonby, Gainesville; and John Dickinson, St. Petersburg 
(ex officio as immediate past President), members of Executive Council. 

The meeting adjourned. 
HAROLD B. WAHL, Sceretary. 

JOHN DICKINSON, President. 


JUNIOR SECTION COUNCIL MEETS 


A meeting of the Executive Council of the Junior Bar Section of the Florida State 
Bar Association was held in Coral Gables, Florida, April 2nd, 1937, immediately fol- 
lowing annual meeting of Section. 

The following four projects were selected for the Section during the year of 1937: 

1. Continued effort on integration of the Bar. 

2. Continued effort on increased membership. 
3. Public education on Supreme Court issue. 
4+. Investigation of high cost of law books. 


The President announced that he would immediately appoint, subject to approval 
by the Council, Committee on each of these four subjects. 


The President asked that every member of the Council let him have suggestions, 
with copy to Secretary, for appointments to District Chairmen, one for each of the 
fifteen judicial circuits. 


It was agreed to have a meeting of the Council in Tallahassee some time within the 
next thirty days, the exact date to be set by the President. 
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THE FORUM 


IS IT REALLY CONSTITUTIONAL CRUELTY? 


By Exvprivce Harr, Winter Park 


The furore which the President’s recently proposed Judiciary Bill has created 
gives need for pause and careful thought, for once again the adaptibility of our Con- 
stitutional theory of Democracy is strained. Arbitrary prejudices should first be set 
aside. Hasty conclusions and biased impressions should be clarified by at least an in- 
terpretative analysis of the subject and its historical background. 


It would appear quite unnecessary, as well as illogical, that tirades of antipathy 
and unfounded vilification should have become so rampant in news articles and thru the 
radio in an attempt to reach\a dispassionate opinion on the issues involved. 


No matter what the problem may be, the most sensible, as well as the most imper- 
ative thing to do, is to get at the facts. Fears and prejudices will{ not work out clear 
understandings, nor will a studied solution by Congressional action be possible, if such 
wild expletives as “Hitlerism”, “Packing the Court”, “Dictatorship”, ete. are hurled 
about. Too many “bogie-men” have already been, run on the stage of publie informa- 
tion, and such conduct ignores the consideration which the making of our Constitution 
and its subsequent history rightfully merits. In general, there seems to be little in this 


Act that is entirely new, or without precedent, though its presentment is quite likely 
poorly timed. Still it introduces issues which must sooner or later be faced. 


As to the question of 70 years being a suitable age for retirement, it is interesting 
to note that teachers’ retirement pensions are usually for the age of 65, and even the 
Townsend popularity set 60 years as the time to begin “retirement”. Yet this 70-year 
age limit was suggested by members of the Court itself, and they should be in a position 
to know its suitability. Furthermore, Section 375 Title 28, U. S. Statutes, passed by 
Congress some years ago, and without even an inferential ery being raised that Congress 
was “tampering” with the Supreme Court, provides for “resignation” at 70 years of 
age, after 10 years service, with continuation of salary. 


The only difference between this existing Act and the new proposal is that if a mem- 
ber of the Supreme Court does not “resign” or “retire” within six months after reaching 
this 70-year limitation, the President shall appoint additional members, not to exeeed 
a total of fifteen, but note—only “by and with the consent of the Senate”. Majority 
preference, as expressed by the voters’ duly elected Senators, is still provided for. Is 
there any challenge against the capability of our Senate, or that it will fail to be as 
meticulous in its approval of nominations as it always has been? Past appointments 
which withstood Senate review have apparently been found satisfactory and several 
anticipated liberals became consistent conservatives. 


As Justice Holmes said:—“It must be remembered that legislatures are ultimate 


guardians of the liberties and welfare of the people in quite as great a degree as the 
Courts.” (194 U. S. 267) 


It is difficult to reconcile the antipathy being raised over the age: question as if it 
applied only to membership of the Supreme Court, when all other Federal Judges are 
similarly affected. But the recent passage of the Summers Bill—Publie Law No. 10 
definitely provides for retirement at 70 years of age so this feature is now eliminated. 
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Executive domination over the Court is made the keynote of most of the critical 
attacks upon this proposed Act. But does this not have the impress of being predicated 
upon a mere “supposition”, and where is the proof of it? Even granting it to be an 
argumentative probability, however satisfying, it is not a fact. Conjecture and tortured 
speculations are not arguments for or against any proposed legislation. 


As an illustrative precedent for “packing the Court”, President Grant’s administra- 
tion is often cited. But this is in error, if Charles Warren’s “The Supreme Court in 
United States History” (Vol. 2 page 517) is taken as authority, for it is there stated :— 


“The coincidence that the appointments were made on the day of the render- 
ing of the adverse Legal Tender decision soon gave rise to a story, which. later 
had much currency, that ‘Grant packed the Court’ for the purpose of obtaining 
a reversal of the decision. The charge has been conclusively answered many 
times, but still occasionally crops out in attacks on the Court. The facts them- 
selves disprove the accusation. Both Judges were nominated on recommendation 
of Hoar, who later formally stated that their views on the Legal \Tender issue 
had nothing to do with his recommendation. Strong’s appointment had been 
decided on fully a month before February 7: and Bradley’s had been urged on 
the President and favorably considered before Hoar’s own appointment in the 
previous December. The President himself formally stated that he had no ad- 
vance knowledge as to the decision of the Court, and members of his cabinet 
later stated the same thing. The newspapers of the time clearly show that there 
was no leak as to the decision, for their published forecasts were inaccurate, ete.” 


Simply because the automobile is a dangerous instrumentality, and will be one of 
the chief causes of countless future premature deaths, is no conclusive argument against 
the production of more of them. 


Shall our decision, therefore, rest solely upon an implication, however plausible, 
that nominations by the President to the Senate for confirmation of appointments to 
the Supreme Court will be absolutely subservient to or in accord with any Presidential 
desires or wishes? Nothing of this nature is so stated in the proposed Act, though it 
cannot be denied that a slight taint of such color is east upon it by being proposed at 
this particular moment, and coming from a President who holds such a popular sway 
and influence. Perhaps the course of natural events might have avoided this feature 
of the situation or at least softened the implication of its being a direct criticism of 
the Supreme Court. Against this phase of the case we do have the record of countless 
past nominations weathering the scrutiny of the Senate as good assurance for not losing 
our faith and confidence in that body. The prompt withholding of final decision as to 
this very Act by so many Senators is at least a heartening sign of its latent inde- 


pendence, to say nothing of the numerous Supreme Court nominations which never re- 
ceived its final approval. 


Furthermore, the President nominates all Federal Judges and has any one raised 


a voice to the effect that any President has, or will, ever control this branch of the 
Judiciary? 


The Judicial Power of the Court was directly attacked when Senator Borah in 
1925 proposed a Bill requiring seven Justices out of nine to coneur in pronouncing an 
Act of Congress unconstitutional. This was most certainly an effort at control over the 
Court and its decisions, and the Senate readily curtailed this head-on collision with our 
basic coordination of Governmental organization. And again he proposes this same 
restraint directly upon the “Powers” of the Court. Such efforts uproot fundamentals 
never intended by the framers, and would leave a minority of the Court all powerful. 
No such basie challenge is now being attempted, under the President’s proposal. 


Without doubt, the setting of the stage through former pronouncements of the 
President, together with the rather sudden disclosure of this particular Bill, crystalizes 
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the immediate conflict between the Executive and Judicial divisions of our Government. 
Focusing so brilliant a light directly upon the Supreme Court, whether by implication, 
argument or through justification, cannot but tend to weaken a well recognized and 
needful respect to which the Court is entitled in the public eye. Time generally heals 
most wounds, though there obviously is a question as to the actuak greater need of any 
change in numbers of Justices right now than has existed heretofore or may yet be 
found in the future. 


But to summarily and arbitrarily reject or disprove of the measure entirely, is te 
possibly deny a more extensive expression of popular desires through an enlarged Court, 
for one that might take years to effectuate, and could readily be blocked by one more 
than a fourth of the States, containing a small minority of the electorate. History 
shows that popular preferences have been obtained in many ways, and Constitutional 
interpretation has a background of so expanding in harmony with rapid social and 
scientific progress, that open conflict can be avoided. 


Our Constitution does not put any limits on the Court’s membership. It was orig- 
inally composed of 6 members; was raised to 7 in 1807, to 9 in 1837, 10 in 1863, drop- 
ped to 8 in 1866 and made 9—the present number—in 1869. Yet, in spite of these 
fluctuations, we are proud of our historic background. How absolutely conclusive, 
therefore, is the argument against merely increasing the number on the Bench? With 
no limitation as to the size of the Supreme Court in the Constitution, just what, in the 
simplest meaning of the term, is to be amended? With prior precedents of increases 
and decreases by Congressicnal action only, and the stability of our Democracy still not 
upset, why is the number of Justices to be determined and made final now only by the 
method of Amendment? 


In 1866 the reduction was voted by Congress to keep President Johnson from 
naming new members. Would that Act now be called a positive “tampering with the 
Court?” History shows we have gone thru this same sort of struggle before, but appar- 
ently in more violent form, as noted from the following extract from Harper’s Weekly 
of March 2, 1867: 


“Tf the Supreme Court undertakes to declare that the people of the United 
States, at the end of a.long and fearful war in which they saved the Govern- 
ment, can do nothing to secure that Government from similar assaults here- 
after, let the Supreme Court be swamped by a thorough reorganization and 
increased number of Judges.” 


Should our faith give way to the wild outcries of today? Regardless of the num- 
ber of Justices, their determination of vital eases would still be as cogent, binding and 
highly respected as if made by a few. Judicial determination is not curtailed in any 
manner. But Judicial “legislation” under guise of constitutional interpretation has 
long been the basis for attacks wpon the Court. 


The framers of the Constitution had at first but the slightest prevision of the 
Court’s possible use as a check on legislative action. Note what Madison says in the 
Federalist: “Judicial review made the Judiciary paramount in fact to the legislature. 
which was never intended and ean never be proper.” But nothing in this proposed 
Act seeks to curb in any manner this accepted right of the Court to declare Acts of 
Congress unconstitutional. 


The history of the decisions of the Supreme Court clearly shows marked effect 
upon our Economie and Social development, and that they move in periodic eyeles. 
First, toward strong Federal authority; then to the protection of State’s Rights. The 
essentials of our Government today pivot upon the stabilizing force of the Supreme 
Court. By this method we hold to the bulkwark of all the older Governmental symbols 
and theories, both legal and economic. This is the stage upon which the ideals of so- 
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ciety are given life and concrete reality. The extreme conservative turns to the Courts 
most quickly when new concepts in Government cause them uneasiness. And it is in 
this great institution that the new and the old must somehow be reconciled, if we are 
to sustain confidence and develop solutions between clashing forees. This vortex of 
conflict continuously receives the shock and impact of such opposing forces as rule of - 
law vs. bureaucracy; freedom vs. regimentation; individualism vs. socialism; and the 
strategic position of the judicial system as interwoven under our theory of Government, 
naturally gives cause both for the need of its protection as well as for adjustment, so 
that an harmonious functioning of its power may continue. At the same time its limi- 
tations upon other branches should not become incompatible with our readily accepted 
scientific and economic advancement. 


Would it be overly hazardous if eight men rather than five were to hold an Act 
unconstitutional or constitutional? And as far back as 1921 the American Bar Asso- 
ciation urged an increase in the number of Justices, or limits to the right of appeal. 


This proposed new Act does not touch judicial “powers”, individual capabilities, 
or the sanctity of the Court; neither does it change the relation of the Court to Con- 
gress. There is weakness in the vilification of President Roosevelt and in the pessi- 
mistie outeries against the age limitation of the proposed Act by reason of the fact 
that even Chief Justice Taft, and Justice McReynolds have heretofore recommended that 
it is advisable for members to retire or resign in at least their early 70’s. Since this 
age determination comes from the Supreme Court itself, should its proposal be wholly 
discounted? At most, it can only be said that the present political prestige and in- 
fluence of the President is so vital that the proposed Act at this time points too obvi- 
ously at the personal conflict between the President and the Supreme Court. But to 
enlarge on this implication only, overlooks the faith and security we should have in our 
Senate over all nominations. 


In the face of floods, droughts, and nationwide depressions, we are confronted with 
serious dilemmas, and it becomes rather difficult to reeoncile the tortuous road of con- 
stitutional amendments with the plight of our perishing neighbors, as the only means 
for providing for greater national viewpoints. The downfall of this country has too 
often been prophesied over this very question of Supreme Court decisions. Neverthe- 
less, it appears reasonably obvious that, as a nation, we stand well united and on just 
as safe ground as any prior generation which foretold our doom. Its unification as a 
nation is being foreed upon us by social and economic pressure. 


For those who urged a Constitutional Amendment as the only means for enlarging 
the Court, it might be asked what alternative they could offer if a majority of the 
electorate is defeated by a mere] thirteen state minority. The 18th Amendment and its 
final repeal left many sears upon our historical records, even though: so-called “funda- 
mental” procedure was adhered to. An amendment likewise is a direct change in the 
constitution, while the present proposal is merely legislative action providing for more 
comprehensive reviews by the Court of the constitution as it now stands. If found 
impractical, it ean be more expeditiously nullified than any amendment could be. At 
least a broader seope for judicial review will be available, wh'le it is almost impossible 
to determine the exact wording of any new amendment which would cover all issues of 
interpretation. 


For a hundred and thirty-five years the judiciary has been critized, though at times 
not so emphatieally; so we need not look upon the complaints during our own span 
of life as new or unique. In fact the most violent criticism of the Court comes from 
the Court itself. The minority opinions in several of the recent New Deal decisions 
contain many stiring rebukes of the majority interpretations. For illustration, the 
following is from United States v. Butler, 56 S. Ct. 325: 


“The power of courts to declare a statute unconstitutional is subject to two 
guiding principles of decision which ought never to be absent from judicial 
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consciousness. One is that courts are concerned oniy with the power to enact 
statutes, not with their wisdom. The other is: that while unconstitutional exer- 
cise of power by the executive and legislative branches of the government is 
subject to judicial restraint the only check upon our own exercise of power is 
our own sense of self-restraint”. 


The whole issue seems to ultimately foree us back to the age old conflict as to 
whether or not the determination of constitutional questions is to remain solely upon 
the Court’s interpretations. Divided opinion as to the derivation of this right within 
the Supreme Court has long existed between/ historians and legal writers. There is no 
specifically worded right in the Constitution itself. But the framers of this document 
well knew of the practice, however, because many State Courts had frequently held 
statutes incompatible with State Constitutions. For fifteen years after the creation 
of the Supreme Court no congressional act was held unconstitutional. Then came the 
famous Chief Justice Marshall’s exposition on this subject in the ease of Marbury vs. 
Madison, decided in 1803. His cold logie can seareely be refuted and its conclusions 
have been logically sustained ever since. It completes the fundamental trilology of 
Executive, Legislative and Judicial counterbalance. But to the layman it still leaves 
him torn between his efforts to get immediate and practical results through prompt 
legislative action and his ‘urge for solidarity as founded upon his symbol of Constitu- 
tional Democracy. Even the revered Lincoln said in his first inaugural address: 


“The candid citizen must confess that if the policy of the Government, upon 
vital questions affecting the whole people, is to be irrevocably fixed by decision 
of the Supreme Court, the instant they are made in ordinary litigation between 
parties in personal actions, the, people will have ceased to ‘be their own rulers, 
having to that extent practically resigned their government into the hands of 
that eminent tribunal.” 


Without question the Constitution is rightfully praised and must be held essential 
as a great bulwark of balance; yet there does not seem to be any agreement as to how 
that Constitution can best reconcile our conflicting interests and the ever changing 
economic, scientific and social forces. In times of confusion and fear there seems to 
be no greater comfort derived than by a combination of prayer and denunciation. But 
faith in the future should not be upset by the mere advocacy of desired objectives. It 
is often found that the function of practical institutions fails to meet over-zealous hopes 
and desires, and thus doubts are raised. 


When the Courts took upon themselves the authority of judging and passing upon 
legislation on the basis of propriety and “reasonableness,” the consequences thereof 
resulted in determinations primarily influenced by the early background and experience 
of individual judges. Furthermore, a distressed public opinion has been enlivened 
because of the many recent decisions of a divided Court. It is this particular element 
of ‘interpretation’ of specific phrases in the Constitution which has created both eco- 
nomie and political confusion among the public at large. The historical background 
analysis of Supreme Court reasoning in countless cases sometimes leaves one breathless 
and the trend toward the use of ‘legislative interpretation’ of cases has become so 
flexible within the Court itself that not only has the layman, but the lawyer and 
scholar likewise become sorely puzzled. Even the minority members of the Court 
itself have not been the least reluctant to lash out against it, as evidenced in the Triple 
‘A’ ease wherein it is stated: 


“The suggestion that it—the power to tax—must be curtailed by judicial 
fiat, because it may be abused by unwise use, hardly rises to the dignity of 
argument. Thus may judicial power be abused,” and: 


“for the repeal of unwise laws from the statute books, appeal lies not to the 
Courts, but to the ballot, and to the processes of democratic government.” 
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In the past twenty years the Supreme Court has had a most trying task, but the 
Constitution itself provides for infusion, in not limiting the number of Supreme 
Court Justices. 


Only the historians can determine the final wisdom of this present proposal, but 
since no change in basic constitutional foundations, nor any limitations upon future 
interpretative analysis of cases, are found in this present Act, other than by implication, 
it would appear that popular representation in our Senate would quite adequately 
protect the majority electorate in securing jurists as capable as heretofore. 


We are but facing again the trying question as to whether or not our Constitutional 
Democracy is sufficiently elastic to withstand the constant and rigorous assaults of 
scientific advancements, changing economic and social concepts and our desires to use 
them through the channels of greater national unity and the long accepted coordination 
of Constitutional restraint. This same collision between national economie confusion 
and governmental deadlocks which culminate through Supreme Court decisions, has 
many times before created tragic results, but the onward surge of natural forces and 
our adoption of their benefits must of necessity develop a solution which will permit 


such reconciliation of ideals and actualities as only the majority shall so desire. 


The future must not be put into “cold storage” thru shiboleths of the past, and 
as the Supreme Court itself has recently stated:—“Realities must dominate the judg- 


ments.” (288U.S.360). 


LOCAL BAR ASSOCIATIONS 


HUNT MADE PRESIDENT DADE 
COUNTY BAR ASSOCIATION— 


Richard H. Hunt, who was _ recently 
elected President of the Dade County Bar 
by the Directors, succeeding Grady C. 
Harris, did a fine job as President of the 
host Association during the recent meeting 
of the Florida State Bar Association. 

William L. Reed, K. D. Harris and Lee 
M. Worley were elected vice presidents 
and Charles A. Morehead was re-elected 
secretary. George T. Clark, the treasurer, 
stated that he would not stand for re-elec- 
tion and the election of a treasurer was 
postponed to some future meeting. 


MEMORIAL FOR ALONZO G. 
TURNER— 


A memorial service for the late A. G. 
Turner, well known Tampa attorney who 
died February 19th, was held in the U. S. 
District Court Room at Tampa on March 
26th. 


All of the Judges of the Southern Dis- 
trict of Florida were present and in ac- 
cordance with Judge Akerman’s order John 
B. Sutton, T. M. Shackleford, Jr., W. H. 
Jackson, John Bull and Herbert S. Phil- 
lips served as a committee to prepare suit- 
able resolutions, which were adopted and 
inseribed on the minutes of the Court. 


Fine eulogies on the life and character 
of Mr, Turner were delivered by promi- 
nent members of the Bar. 


Local Bars Meet 


HILLSBOROUGH COUNTY BAR 


The Hillsborough County Bar Associa- 
tion held its annual meeting at the Tampa 
Yacht Club on the night of March 30th 
with Dean Walter J. Matherly of the Uni- 
versity of Florida speaking on the subject, 
“Changing Characteristics of American 
Citizenship”. 


CLEARWATER BAR 


Judge Evan A. Evans, Chief Justice of 
U. S. Cireuit Court of Appeals of the 7th 
District, was a guest speaker at the lunch- 
eon meeting of the Clearwater Bar Asso- 
ciation on March 18th. 

Ed S. Whitson, President of the Asso- 
ciation, presided over the thirty Clearwater 
attorneys and visitors who attended the 
meeting. 


ST. JOHNS COUNTY BAR 


The St. Johns County Bar Association 
held a meeting in honor of distinguished 
lawyers and their wives at a banquet in 
the Ponce De Leon Hotel on March 15th. 
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Lhe Board of Directors of 
wishes lo call your allention to the 
Trust Doprartment 
ofthe Bank 
This department administers Court Trust, 
acts as Executor or Administrator of Cates, and 
wonders all forms of Tmust 
and fiduciary, serwice for individuals 
and conporations 
The protection of the rightsof and proper 
cooperation swith Mhe Members of the Bar 
are fundamental elements of the policy 
ofour Trust Department 
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The GEORGE WASHINGTON 


300 Rooms with Shower and Bath 


The Wonder Hotel of the South, Radio and ever, 
known facility for first class operations ee 


GARAGE in direct connection with lobby 
RATES from $2.50 « JAN., FEB., MAR. from $3.00 


Monoger 
The MAYFLOWER 


300 Rooms with Bath and Shower 
Famed for its hospitality and favored alike 
by Winter Visitors and Commercial Travelers 
eeeRadio eeoevee GARAGE adjoining 


James J. Page-Maneger RATES from $2.00 + - JAN., FEB., MAR. $2.50 


The 
125 Rooms « « « « « Baths 


You'll be pleased with its convenience, cor.- 
“ort and service. Moderate prices prevail- 


GARAGE directly connected. 
RATES from $1.00 - JAN., FEB, MAR.$1.50 Leland S. Tumer-Maneger 


The GEORGE 

WASHINGTON 
200 Rooms with Bath and Showers 
Open all the Year - Radio and every 


modern convenience and service for 
summer and winter comfort » 


RATES from $2.50 - JAN., FEB., MAR. $3.00 
W%& Reasonable Rates Posted in Every Room 
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On With The Law 


Congress and Forty-three 
State Legislatures Convene 
in 1937. 


‘‘New Deal’’ legislation is 
again in the making. Chap- 
ter after chapter will be en- 
acted changing your statute 
and code sections and session 


laws. 


How are you going to keep your ear to the ground, 
your eye to the future and chin up, all at the same 
time? 


The Shepard cumulative supplement services, issued 
periodically, keep you abreast of the changes in the 
law. ‘They also keep you advised as to the latest 
decisions of the courts in the construction of the 
existing or new laws that are in the making. 


Shepard’s Citations is compact, convenient, accu- 
rate, economical and up to date. It has always 
been extremely useful to lawyers. Today, it is in- 
dispensable. 
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Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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: COMPREHENSIVE, SATISFACTORY and COMPLETE 
ENCYCLOPEDIC DIGEST 


: OF THE FLORIDA REPORTS 
: Fifteen Reasons Why 


Every Florida decision. 


Always to date by means of pocket parts, making 
it a “Life-Time” Digest. 


8. Federal cases pertaining to the Florida law. 
4. Extracts from the opinions—not a syllabus digest. 
5. Running catchlines—making a distinctive text 


feature. 
, 6. Logically arranged frontal analyses for the titles. 


7. An index, making the missing of a subject abso- 
lutely impossible. 


8. Cross-references to analogous subjects. 


9. Internal references connecting similar topics under 
the same title. 


10. Parallel citations to the Southern Reporter and 
annotated reports series. 


11. A Table of Cases showing the disposition in the 
digest of every case. 


12. Every case verified, thus eliminating all improper 
citations. 


18. Mechanically perfect—clear type. 
14. Fifteen easily handled volumes. 
15. An exhaustive general Index. 
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price and convenient terms 


Write for Testimonial Booklet, | 


JOHN M. ELLIOTT 
Florida Representative 
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THE HARRISON COMPANY 


Law Book Publishers 
Atlanta, Georgia ~ 
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